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R E P O R T S
T O  T H E  R E A D E R

E u r o p e a n  F o o d  C o d e .— A c c o r d in g  to 
Edmund Forschbach, “econom ic in teg ra 
tio n  of a la rg e  p a rt of the E u ro p e a n  
co n tin e n t is  d r a w in g  n e a re r  a n d  n e a re r” 
s in ce  the cre a t io n  of the E u ro p e a n  
F o o d  C o d e , a s ig n if ic a n t  step to w a rd  
the fa c ilit a t io n  of “w o r ld  tra d e  not o n ly  
b y  the tr a d it io n a l m ea n s of e co n o m ic  
p o lic y  b u t a ls o  b y  fo s t e r in g  u n if o r m it y  
of the n a t io n a l la w s  g o v e rn in g  the 
m a n u fa c tu re  a n d  sa le  of fo o d s.”

M r . F o r s c h b a c h  is p re s e n tly  en g ag ed  
in  a re fo rm  of the fo od la w  of the F e d 
e ra l R e p u b lic  of G e r m a n y  in  the E u r o 
pean C o u n c il  fo r the C re a t io n  of a 
C o d e x  A lim e n t a r iu s . H e  d isc u s s e s  the 
p ro g re ss  m ad e to w a rd  the g o a l of e co 
n o m ic  in t e g ra t io n  in  the a rt ic le  b e g in 
n in g  at p ag e 3 17 .

I n  V i n o  V e r i t a s .— I n  the a rt ic le  at 
page 335 entitled “A  S u rv e y  of A m e r i
can  W in e  L a w s ,” the a u th o r. John D. 
Garr, traces the developm ent of national 
le g is la t io n  im p o s in g  re g u la t io n s  upon 
A m e r ic a n  w in e g ro w e rs , w ith  e m p h a sis  
up o n  tho se  asp e cts of fe d e ra l la w  w h ic h  
a re  c o m p a ra b le  to the F o o d , D r u g ,  a n d  
C o s m e t ic  A c t  in  scope. H e  notes m a n y  
ca ses in v o lv in g  a d u lte ra te d  a n d  m is 
b ra n d e d  w in e  w h ile  e x p re s s in g  a co n 
ce rn  fo r  h ig h e r standards o f production 
in  o rd e r  to p ro te ct the c o n s u m in g  p u b 
lic  a n d  in s p ir e  co n fid e n ce  a bro a d .

M r . G a r r  is  19 5 7 -19 5 8  F o o d  L a w  
F e llo w .

E f f e c t iv e  H e r c u le a n  E f f o r t s .— A  study 
of b u ild in g  fe a tu re s m o st s u ita b le  fo r 
the m a in te n a n c e  of s a n it a r y  c o n d it io n s  
in  food p ro ce ss  b u ild in g s  is p re se n te d

in th is  m o n th ’s J o u r n a l  at pag e 3 2 1. 
T h e  a rt ic le  w a s re g a rd e d  as so v a lu a b le  
b y  m e m b e rs  of the food in d u s t r y  that 
th e y  req u e ste d  th a t it be re w ritte n  fo r 
J o u r n a l  p u b lic a tio n .

T h e  a u th o r is  Hugh H. Walsh, an 
e n g in e e r fo r  H e r c u le s  P o w d e r  C o m 
p a n y  in  W ilm in g t o n , D e la w a re .

A d d it iv e s  a n d  th e  F D A . — ■ /. Kenneth 
Kirk’s a rt ic le  at page 361 d e a ls  w ith  
the re sp o n se  w h ic h  the F o o d  a n d  D r u g  
A d m in is t r a t io n  has re c e iv e d  in  re la t io n  
to th e ir  r e g u la t io n s  in  the a re a  of fo od 
a d d it iv e s  a n d  req u e sts  c o m p lia n c e  on 
the p a rt  of in d u s t r y  and a s tro n g  e n 
fo rcem e n t p o lic y .

L a b e lin g  L a b y r in t h .— T h e  b a s ic  r e 
q u ire m e n ts  p e rt a in in g  to  la b e ls  and 
la b e lin g  are th o r o u g h ly  d is c u s s e d  at 
page 366 b y  Robert M. Rubenstein, an 
“o ld  h a n d ” at d e a lin g  w ith  food la w  
p ro b le m s .

M r . R u b e n s te in  is a m e m b e r of the 
la w  f ir m  of R u b e n s te in  &  B re g e r , N e w  
Y o r k ,  N e w  Y o r k .

M a c d o n a ld  B i l l . — In  h is  a d d re s s  at 
the s e v e n t y -e ig h th  co n v e n tio n  of the 
N a tio n a l C o n fectio n ers A sso cia tio n , F D A  
D e p u t y  C o m m is s io n e r  J o h n  L .  H a r v e y  
b r ie f ly  d isc u s s e d  H .  R . 3548 to a m e n d  
S e c tio n  4 0 2 (d )  of the F e d e r a l F o o d , 
D r u g , a n d  C o s m e tic  A c t .

S e c t io n  4 0 2 (d )  n o w  re a d s as one 
d e fin it io n  o f a d u lte ra te d  fo o d :

“ (d ) I f  it is  c o n fe c tio n e ry , a n d  it 
b e a rs  o r c o n ta in s  a n y  a lc o h o l o r n o n 
n u t r it iv e  a rt ic le  o r s u b sta n ce  except a u 
th o riz e d  c o lo r in g , h a rm le s s  f la v o rin g ,
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harmless resinous glaze not in excess of 
four-tenths of 1 per centum natural 
glint, and pectin: Provided, That this 
paragraph shall not apply to any con
fectionery by reason of its continuing 
less than one-half of 1 per centum by 
volume of alcohol derived solely from 
the use of flavoring extracts, or to any 
chewing gum by reason of its contain
ing harmless non-nutritive masticatory 
substances.”

The proposed amendment would change 
that to read:

“ (d) If it is confectionery, and it 
bears or contains—

“ (1) any alcohol other than not to 
exceed one-half of 1 per centum by 
volume derived solely from the use of 
flavoring extracts; or

“ (2) any non-nutritive trinket or ob
ject (other than a nonhazardous object 
which performs a useful purpose) un
less such trinket or object is separately 
wrapped.”

Mr. Harvey emphasizes that the De
partment of Health, Education, and 
Welfare has not taken a final position 
on this bill, but gives his views on the 
bill as follows:

“This would seem to take advantage 
of modern technology and allow food 
additives which have been proven safe 
in sufficient amounts to be added to 
confectionery for technical reasons. It 
would seem to preserve the safety fea
ture of precluding or minimizing danger
ous trinkets which might be accidentally 
ingested.

“This Association has gone on record 
as favoring this proposed legislation. 
At the risk of being accused of being 
overly paternalistic and assuming to 
know more than the experts, T would 
like to raise a warning flag or two re
garding H. R. 3548. First, would pas
sage of this amendment tend to cheapen 
a product whose long history has been 
one which emphasized quality? It might 
well be that under this wording, tech
nological advantages can be taken of 
processing discoveries through the use 
of acceptable food additives. The same 
language would allow, however, the ad

dition of fairly substantial quantities of 
talc or other products which responsi
ble management would not approve. 
Because candy is consumed in such 
quantity by our children, any cheapen
ing would in our opinion have tremen
dous impact.

“Second, what affect would this amend
ment have on imported confectionery 
products? As you know, the rules we 
lay down would not only apply to 
domestic confectionery, but to that pro
duced in foreign countries. In this 
connection we have found it necessary, 
under the present statute, to deny entry 
to frequent shipments o ; confectionery 
with substantial talc as an ingredient. 
Under the proposed amendment such 
merchandise might flow into our domes
tic market.

“We have suggested, and I do so 
again, that the addition of a provision 
at the end of section 402(d) will grant 
relief and still maintain the unique 
position of confectionery. W e have 
suggested the addition of ‘Provided, 
however, nothing in this section shall 
he deemed to prohibit the use of any 
non-nutritive substance subject to- sec
tion 409 of this Act if an appropriate 
regulation lias issued under the provi
sions of that section especially authoriz
ing the use of the toed additive in 
confectionery.’ ”

Under the broad title ‘ Confectionery 
Under the Pure Food Law” Deputy 
Commissioner Harvey also discussed 
several other items worthy of note. 
Referring to the cocoa bean situation, 
he reported that the Food and Drug 
Administration had tentatively concluded 
as a result of their survey that a toler
ance of 6 per cent total msec; infested 
and moldy beans, but not more than 3 
per cent of either, would be reasonable 
and proper. He also advised the con
fectionery industry as to the importance 
of taking steps to assure thav. any in
gredient used to color candy has been 
subjected to sufficient pharmacological 
testing to prove that it is safe for its 
intended use between now and January 
12, 1963, to comply with such provision 
given in the Color Additive Amendment.
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Food Drug Cosmetic law

The European Food Code 
“Codex Alimentarius Europaeus”

The Author Is a High Official in the Federal Ministry of the Interior of 
the Federal Republic of Germany in Bonn, and Chairman of the German 
National Committee in the European Council for the Codex Alimentarius.

INCE TH E SIGNING of the treaty creating the European Eco-
nomic Community on March 25, 1957, the economic integration 

of a large part of the European continent is drawing nearer and 
nearer. Within the two economic blocs existing at present—the 
Common Market countries and the European Free Trade Area—a 
reasonable uniformity of the national food legislation of the various 
member countries has, therefore, become an urgent need. The ex
change of goods must not be hampered by conflicting food laws at a 
time when all endeavours are directed at pulling down the barriers of 
economic policies existing in the form of duties and contingents. 
Furthermore, the necessity of safeguarding the consumer against 
dangers to his health and against commercial fraud, and of protecting the 
honest trade in food products against unfair competition likewise 
requires a reasonable uniformity in the principles which are to govern 
the establishment of food standards and other rules and regulations 
concerning the conditions under which food products may be sold on 
the market. However, inasmuch as unwholesome, spoilt, adulterated 
or mislabeled food does not stop at the national borders and cannot 
be contained within the limits of a supranational economic bloc, the 
assimilation of the above-mentioned economic principles becomes a

By EDMUND FORSCHBACH
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For His Outstanding Work Done in Connection 
with the Creation of the European Food Code, 
Mr. Forschbach Was Awarded the “Great 
Medal of Honour for Meritorious Services” 
by the President of the Repub ic of Austria.

necessity for the entire European Continent and not only for the 
member nations of the two presently existing economic blocs

Foods are by their very nature products of many different vari
eties which are subject, with respect to their production, transporta
tion and composition, to- many different physiological, hygienic and 
labeling requirements. For that reason it would be an impossible task 
to try to standardize these requirements by means of inflexible laws, 
the promulgation and amendment of which always require con
siderable time. Ordinarily, the food legislation of an individual country 
consists of a basic law which contains the general principles that are 
to govern this subject matter and which is implemented by detailed 
regulations for the different categories of food products. Tt would 
prove to be very difficult to harmonize the different national food 
standards and other detailed regulations by trying to make them 
uniform through the conclusion of complicated and lengthy interna
tional treaties. Such uniform provisions would soon become obsolete 
due to the fast pace of scientific and technological progress. On the 
other hand, the task of harmonizing the national food standards of 
the nearly 20 nations of an entire continent could be achieved much 
faster and much more effectively if the administrative agencies and 
the courts of the individual countries would observe and follow the 
directives and rules compiled in a commonly accepted “Codex 
Alimentarius” which is based on a systematic compilation of the 
recommendations and objective opinions of the leading experts in 
this field.

The satisfactory practical experience with such a compilation 
which rvas introduced in Austria under the name of “Codex Ali
mentarius Austriacus" (Austrian Food Code) and which has been in
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constant use for over 80 years, encouraged Dr. Hans Frenzel, a 
former Austrian Federal Minister and chairman of the Austrian Com
mittee for the Food Code, after discussions with leading experts of 
other European countries, to propose the idea of a European Food 
Code at a meeting of the Werder Foundation in Berne in 1954 and 
again in 1956 at a symposium organized by the CIIA (Interna
tional Comission of Agricultural Industries). After intensive prepara
tions a commission for the European Food Code was formed in Vienna 
in 1956 which later adopted the name of “European Council for the 
Codex Alimentarius." This organization consists of technical experts 
from 17 European countries—including representatives of the member 
nations of the European Economic Community, the European Free 
Trade Area and even some countries from behind the Iron Curtain— 
and it has started work on formulating the minimum requirements 
for different varieties of food which would be applicable in all countries. 
In accordance with an agreement recently concluded with the FAO 
(Food and Agricultural Organization of the United Nations) and 
WHO (World Health Organization), the European Council for the 
Codex Alimentarius will soon be converted into a “Joint Committee” 
including representatives of both agencies and will thus obtain inter
national status.

O rganization o f Committees
Several subcommittees have already been organized to deal with 

the topics “General Principles” ; “Taking of Samples” ; “Coloring and 
Preserving” ; “Addition of Vitamins, etc.” ; “Edible Fats and Oils” 
and “Mushrooms,” and to prepare a harmonization of the respective 
requirements on the European continent. The Federal Republic 
Germany is actively cooperating in this project as is demonstrated by 
the fact that its representative is the secretary of the subcommittee on 
“Basic Principles.” This subcommittee has already held three sessions 
in Freiburg in 1959, 1960 and 1961 in which, in addition to the mem
bers of the German National Committee, representatives from Austria, 
France, Greece, Poland, Spain and Switzerland took part. Already in 
1960 the Committee agreed on the definitions of “food” and “harmful 
to health” and in 1961 it adopted the definitions for “deterioration,” 
“unripeness,” “adulteration,” “imitation,” “mislabeling” and the re
quirements for correctly stating the place of origin, which is very 
important in international trade. Thus the chapter on “General Prin
ciples”' is virtually concluded as its approval by the forthcoming
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General Assembly in Vienna (May 30 to June 3, 1961) cannot be 
doubted. [Written prior to meeting.] This means that the 17 coun
tries which cooperated in the European Council for tne Codex 
Alimentarius for the purpose of facilitating the exchange of foods, 
will be held to apply these principles to all foods produced in these 
countries and thus assure the protection of the consumer against 
dangers to his health and against fraud, and to protect the honest 
traders in foods against unfair competition. Because of its nature the 
European Food Code does not constitute supranational law for the 
trade with food, but is rather meant to be a model code recommended 
for adoption to the individual countries which are invited to bring 
their own laws in line therewith so as to obtain a common approach to 
the basic principles of food law.

Conclusion
All mankind is continuously moving closer together because of 

the great improvements in the means of transportation, and the ex
change of goods between nations is becoming increasingly important. 
Therefore, it is urgently necessary to facilitate world trade not only 
by the traditional means of economic policy but also by fostering 
uniformity of the national laws governing the manufacture and sale 
of foods. All circles concerned with this subject in the European 
countries are following with great interest the development of a model 
food code in the AVestern Hemisphere. The Latin-American Food 
Code which was recently completed and published in Buenos Aires 
under the sponsorship of the Seventh Latin-American Chemical Con
gress is an important step forward in the direction of uniformity of 
the food laws in the Latin American republics.

The similar project of a “Pan-American Food Code' which was 
sponsored by the Pan-American Pharmaceutical and Biochemical 
Federation was withdrawn in November, 1960 at the Congress at 
Santiago. It remains to be seen whether the developments in Latin 
America and in Europe will eventually lead to the creation of a 
“Codex Alimentarius Internationalis.” There is a precedent for it in 
the international police organization “Interpol” which successfullv 
cooperates in the fight against crime all over the world. An interna
tional food code would protect the honest trade in foods against 
unfair competition and protect the consumer against fraud and 
dangers to health. The way leading to this goal may be long and 
difficult but it is certainly worth while. [The End]
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The Development of Aids 
to Sanitary Construction

By HUGH H. WALSH

This Article Is Based upon a Speech Which the Author Delivered to the Corn 
Industries Research Foundation in Chicago, Illinois, on January 26, 1961.

W E AT HERCULES are newcomers to the food industry. In 1956, 
we purchased the Huron Milling Company in Harbor Beach, 

Michigan. This company had been processing wheat flour for industrial 
and food products for three quarters of a century. We currently process 
flours into protein, monosodium glutamate, starch, starch derivatives and 
sauce products at these facilities.

Through the purchase of this old plant, we acquired many problems. 
Some of the process equipment and process design was outdated. Many 
of the production and storage buildings required renovation. With the 
acquisition of these facilities, our maintenance and housekeeping costs 
were very high ; therefore, based upon the knowledge of existing plant 
personnel, we began to solve our problems by a conscientious program of 
modernization and renovation to produce environmental conditions which 
would facilitate the maintenance of sanitary conditions. In the past few 
years, we have spent considerable sums of money for modernization and 
renovation at Harbor Beach. We are now spending or plan to spend 
even more in the near future.

Hercules is primarily a chemical firm: however, technological 
progress in the food industry has opened new markets for a variety 
of products for the improvement of the qualities of food. This,
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coupled with our operations at Harbor Beach, has made us a part of 
the food industry.

We are quite familiar with the problems encountered in the con
struction and maintenance of process building's for the production of 
high quality products under stringent quality control; however, in 
1956, we were not familiar with the production of food products which 
are life-supporting, decomposing, bacteria-producing, and hence, self- 
contaminating in nature.

Development of Knowledge
Based upon our needs and accumulated knowledge at Harbor 

Beach and our expected needs at other plant facilities, our company 
through its engineering department initiated a study to determine 
suitable materials of construction and features of building design 
adaptable to the construction and renovation of food plant buildings.

Our first step was to evaluate the developed knowledge of our 
Harbor Beach personnel and the nature of the problems faced by them 
in the production of high quality food products. Our personnel ex
plained the steps taken in the past to cope with their problems and the 
remedial measures now being applied in light of their present knowledge.

With an understanding of the difficulties encountered in the 
renovation of our Harbor Beach plant, we decided to make a thorough 
investigation into the sanitary problems faced by the food industry 
as a whole in the processing of products under sanitary conditions.

This study has evolved as a cooperative effort with our operating 
personnel in the assimilation of knowledge and the development of 
means for the transfer of this knowledge to plant and design personnel 
who must practically apply it.

9 ' n e e r ' n9 D epartm en t of Hercules Pow-
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Toward the assimilation of knowledge, our engineers and archi
tects have conducted interviews with engineering personnel and have 
toured the production facilities of major producers of flour products, 
dairy products, cereals, soups, beverages, baked goods, and pharma
ceuticals to determine how other producers with food handling prob
lems. similar or more adverse than our own, have formerly and are 
presently constructing their buildings for the maintenance of sanitary 
conditions.

All available private and government publications are continually 
being reviewed to broaden our company's understanding of the prob
lems encountered and solved by food manufacturers. Representatives 
of trade organizations, contractors, architects, and sales personnel have 
been interviewed to determine their knowledge of materials and meth
ods of construction which may be considered in the solution of our 
problems.

In the production of food products, environmental conditions are 
created which are hazardous to personnel, destructive to building 
components and conducive to the contamination of food products. In 
light of this knowledge, we realize that we may never have the ideal 
solution to all our problems; however, we do believe we can eliminate 
or satisfactorily improve most of them.

Study Observations
Some observations in this study which may interest you are as 

follows :
The sanitary programs of several visited food producers were 

reported as becoming more intense in their requirements as the regu
latory controls have tightened. In 1956, when our company joined 
the industry, the appropriation of the FDA was $6 million. In 1961, 
it is approximately $19 million. We as companies in the industry 
have a responsibility in a modern advanced society to produce what 
the consumer expects—clean, wholesome food products. Federal and 
local governments, through their regulatory agencies, are reflecting 
the public’s expectations by increased laboratory and field activities. 
Most plants have reported a general increase in inspection frequency.

In the majority of the plants which were visited, renovations were 
proceeding or had recently been completed. Some plants showed a 
general program of complete revamping of existing production areas. 
Most alterations noted were those which improved the sanitary
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appearance of building components or reduced the likelihood of 
product contamination by creating surfaces and condition« that can 
be more easily cleaned.

It is encouraging to note that we are not the only company in 
the industry which has recently seriously questioned the adequacy of 
their buildings for the continued economical production of food 
products under sanitary conditions.

In the investigation of other food manufacturers' buildings, the 
following was generally noted:

Warehouses and Storage Buildings.—Few incorporate any special 
features in the construction of their warehouse facilities for the storage 
of bagged dry ingredients and package finished products. Most 
buildings arc structural steel frames with 20' x 20' to 50' x 50' bay 
sizes. Malls arc predominantly masonry: however, some corrugated 
metal was noted. Sanitary conditions are generally maintained hv 
constant inspection and periodic general housecleaning. Warehouse 
costs are generally $7 to $10 per square foot for areas between 20.000 
and 50.000 square feet. Most warehouse floors were showing signs of 
rapid deterioration from heavy truck traffic. Few engineers whom I 
encountered seemed to understand what constituted a heavy-duty 
concrete wearing surface. Almost all producers have installed, or plan 
to install, bulk-handling facilities for their dry raw materials.

Process Buildings.—The vast majority of food process buildings 
which were entered indicated greater initial capital investment than 
the usual industrial buildings. Perhaps half of the buildings were of 
reinforced concrete structural frames. Few wood structures were en
countered. Where wood roof framing systems existed, engineers 
indicated that projects had been submitted for their replacement. 
Many buildings are two-way flat slab construction, a structura system 
which has inherent advantages since all dead-air spaces and horizontal 
ledges generally created by structural elements arc eliminated.

With the exception of breweries and soup manufacturers, few 
buildings showed general standardization. Most plants inFcated a 
conglomeration of building types. Few had a program of evaluation 
of building materials or construction details.

Most manufacturers were having problems with corrosive deterio
ration and/or traffic wear in areas where concrete slabs were not 
protected from corrosive wetting. Few companies believed they had
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solved their flooring problems, had developed standards of construc
tion or means of evaluating floor service for these problem areas.

All manufacturers were having fenestration problems, except 
where light panels of glass block were installed with supplemental 
mechanical ventilation. Many plants are replacing unsatisfactory 
industrial steel or wood projected sash with architectural aluminum 
types which provide less ledge area for the accumulation of nutrious 
dust and corrosive agents. Plant engineers are universally seeking a 
window design which incorporates a minimum of ledges, crevices and 
voids, and a maximum of cleaning ease. The need for a cooperative 
enterprise between the National Window Manufacturers Association 
and the food industry is indicated for the development of a sanitary 
sash particularly suited to industrial applications.

Special wall surfacing materials are generally used to facilitate 
ease of cleaning in wet and dry process areas where mold growth, 
bacteria-producing wetting, or nutrious dusting is a problem. Struc
tural clay glazed tiles are frequently used ; however, ceramic tiles and 
heavy filmed glazed coatings are rapidly being accepted throughout 
the industry.

My concluding observations in this study are that in light of the 
requirements of law, but more importantly our responsibility to 
the public, we must store and process food ingredients under condi
tions whereby the product is not contaminated or may not become 
contaminated by filth or decomposed substances. These conditions 
must be economically maintained within our storage or process areas 
and particularly in the immediate product zone.

Many food processes can be economically operated in ordinary 
industrial buildings with a minimum of construction features for the 
maintenance of sanitary conditions. A vast majority of processes could 
be conducted in the same type of structures if the cost of housecleaning 
were not considered ; however, the maintenance of sanitary conditions 
is a production cost in food plants. Where processes are such that 
sanitary conditions are extremely difficult to maintain, then special 
surfacing materials and building features must be installed. These 
capital outlays are for the ease of maintenance of sanitary conditions 
and are a housekeeping cost and must be considered in that light. 
Thev are justifiable expenditures when they reduce production cost 
by lowering housecleaning costs during the expected life of the build
ing feature.
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It is the responsibility of the operating personnel of production 
plants to determine when such features are an economical necessity 
for the production of wholesome products under constantly main
tained sanitary conditions.

The service departments of a company can aid operating depart
ments by assimilating information on these building features and 
furnishing it to the operating personnel who must make their cost 
evaluations. This our company is attempting to do in our food plant 
study. It is a reasonably simple task for an individual in a home office 
engineering department, surrounded by a concentration of technical 
data and personnel, to assimilate vast stores of information on ma
terials and methods of construction ; however, it is quite another 
thing to meaningfully transmit it to plant and design personnel who are 
surrounded by a concentration of specific problems.

Aids to Sanitary Construction
We are developing aids to plant and design personnel in the 

selection of materials of construction and features of building design 
suitable for the renovation and construction of process areas which 
can be economically maintained in a sanitary condition.

Based upon the information gathered in this study, we are 
developing these specific aids :

(1) We have classified the environmental conditions which exist 
within food production buildings in the food industry as a whole.

(2) We are classifying building materials, standard details and 
design recommendations in terms of the environmental condition 
under which they will economically exist.

(3) We have developed a simple and concise means of assimi
lating and recording data on material installations within our company 
and for the circulation of this information to operating personnel 
who must practically apply it.

(4) We are developing an awareness among designers, project 
engineers, and operating personnel of the nature of the problems faced 
in the design, construction, renovation and maintenance of food 
process buildings. Recognition of the problems of sanitary construc
tion by responsible personnel is a significant step toward their solution.

Building Components (Illustration 1).—In the accumulation of 
information, a suitable filing system must be maintained in order to
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store data for future analysis. The “Building Components’’ chart has 
been developed as a graphical representation of the filing system used 
in the assimilation of knowledge on the elements of buildings which 
house our food processes. It presents the basic building components 
being investigated in our food plant study.

Environmental Conditions of Process Areas (Illustration 2).—
The first aid is the chart titled “The Environmental Conditions of 
Process Areas,” which has been developed on the premise that for 
the proper selection of a surfacing material or a building feature, 
the environmental conditions under which it must economically exist 
must be known. It is designed to serve a two-fold purpose: First, as 
a useful vocabulary aid to plant and design personnel for the develop
ment of concise and meaningful descriptions of problem areas where 
special surfacing materials, construction details or design recommenda
tions are needed. Second, it is the basis upon which building materials 
and construction details are being classified for the development of 
standards of sanitary construction. By repetitive reference to this 
chart, a useful aid in the form of a store of meaningful nouns and 
adjectives can be added to the vocabulary of a person seeking in
formation on materials and construction details for industrial application.

As noted in this chart, process areas are separated into three 
major categories: W et Process, Dry Process, or Warehouse.

An area is “wet process” if floors, walls and/or ceilings are 
generally damp or wet from drips, spills, splashes, washdowns or 
condensation. An area is wet process if it is generally damp or wet 
over extended periods of time.

An area is “dry process” if floors, walls and/or ceilings are gen
erally dry and are not subject to frequent drips, spills, splashes or 
condensation. Occasional washdown of floors or wainscot, say once 
a day, may be necessary; however, adequate ventilation is available 
to quickly dry the surfaces. An area which is only occasionally wet 
for a short period of time is dry process since it is generally dry.

Warehouse areas are predominantly storage buildings for the 
protection of raw materials, finished products or process equipment.

Environmental Classification (Illustration 3).—The second chart 
entitled “Environmental Classification” is designed as a practical aid 
to plant and design personnel for the development of a complete 
description of the environmental conditions of a process area. The
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accurate analysis of any problem is the first and most significant 
step towards its satisfactory solution. Experience indicates that per
sonnel faced with a specific problem in the selection of a building 
feature often fail in their objective description of all the factors which 
effect its proper selection. Any aid to this end is desirable. By use 
of this organized check list of the general environmental conditions, 
existing or expected, in a process area, a mental reminder is initiated 
for the development of a complete analysis of a problem.

With the aid of a ‘‘checked” environmental classification chart 
of the surface conditions of floors, wainscot, walls and/or ceilings— 
plus supplemental notes—a person unfamiliar with a specific area can 
develop a fairly clear mental picture of conditions as an aid to the 
development of recommendations or as an aid to the formulation of 
questions for further discussion.

If an upper wall surface is exposed to periodic acidic corrosive 
wetting, then generally any equipment, piping or window attached to 
that surface is also exposed to acidic corrosive wetting. The building 
component can be selected in light of this knowledge. If the agents 
of corrosion are not known, then the uninformed person should deter
mine the exact nature of the corrosion before he selects a material.

Material Classification.—The third group of aids which has been 
developed is the classification of building materials in terms of the 
environmental conditions under which their characteristics suit them 
to economically exist. These materials are being classified in folding 
chart form. The charts are not reproduced in this publication since 
their size make it impractical.

One of our charts is entitled “Wet Process: Corrosive Resistant 
Floor Surfacings.” These surfacings are grouped in appropriate head
ings, descriptive of their physical nature as follows: Bricks and Tiles; 
Monolithic Cement and Resinous Toppings; Monolithic Bituminous 
Topings: Heavy Film Coatings; Light Film Coatings. Materials are 
further classified in terms of their Range of Chemical Resistances; 
Loading and Traffic Recommendations; Sanitary and Safety Considera
tions; and General Characteristics and Physical Properties. In all, 27 
individual characteristics are listed in a comparative analysis of each 
floor surfacing material selected for this definitive classification. No 
attempt is made to list all available surfacing materials; however, 
those surfacings which have shown continued economical service in
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industrial applications are included as recommendations for use by 
our production plants.

A tabular listing of these materials cannot fully describe all 
pertinent information necessary for a satisfactory installation; how
ever. it does present to design and project personnel the major 
characteristics of available materials from which they can make their 
selection. By summarizing the characteristics of a wide rar.ge of 
materials, a basis of comparison is developed for the analysis of new 
products which enter the building industry. Each category of the 
classification serves a two-fold purpose: First, it presents basic in
formation on the material; and second, it serves as a mental reminder 
to the development of questions which must be considered in the final 
selection of a material.

Floor surfacings can be classified in terms of the environmental 
conditions under which they will be called upon to function. Other 
building features, such as wall surfacings. ceiling coatings, windows 
and doors, and construction details are similarly being developed and 
classified. Accompanying each classification will be a detail sheet on 
each type material summarizing the necessary information for its 
proper installation.

Product Evaluation Cards (Illustration 4).—The final charts, 
presented for discussion at this time, which have been developed as 
aids to our operating personnel, are “Product Evaluation Cards.” 
The chart illustrated here is a reproduction of two 5" x 8" index cards 
from our files. These cards are multipurpose in intent. First, they 
serve as a concise means of assimilating and cataloging existing 
knowledge concerning installations of building materials within our 
company. With 30 production plants and several thousand technical 
personnel, vast stores of knowledge are available if accumulated. 
Second, these cards furnish an easy means of filing information on 
specific installations in light of the environmental conditions of the 
area in which they were placed. Third, these cards are a practical 
and economical means of follow-up to installations. The evaluation of 
results after prolonged service is essential for the adequate appraisal 
of any product or construction detail. Finally, these cards can be 
quickly and economically reproduced and forwarded to plant and/or 
home office personnel who are seeking information on a particular 
product.
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In conclusion, we realize through experience—as we are sure 
that you do—that any system of aid which is complicated will soon 
be discarded. To be permanently useful, it must be easy to understand, 
simple to carry out, and accurate in its results.

Every dollar spent in the competitive chemical and food indus
tries must be economically justified by either improving the quality 
of products, reducing their production cost, or creating new and more 
satisfying products. If these aids to the renovation and construction 
of food production plants do not meet this challenge, thev will be 
quickly discarded.

Hercules hopes that some of the ideas discussed here will aid 
other companies in the development of solutions to the complex 
problems faced in the economical maintenance of sanitary conditions 
in food production plants. [The End]

FDA HALTS DISTRIBUTION O F FREE SAMPLES
T h e  F o o d  a n d  D r u g  A d m in is t r a t io n  on Ju n e  13 a n n o u n c e d  tw o 

seizure actions in v o lv in g  a litt le  know n but m ushroom ing abuse in  the 
d is tr ib u t io n  of v a lu a b le  b ut p o te n t ia lly  d a n g e ro u s p re s c r ip t io n  d ru g s —  
the re p a c k a g in g  fo r sale of h u n d re d s  of th o u sa n d s of free s a m p le s  
in it ia l ly  p re p a re d  fo r d is tr ib u t io n  to p h y s ic ia n s .

T h e  g o v e rn m e n t c h a rg e s  th a t the re p a ck e d  a rt ic le s  in c lu d e d  D iu n i  
a n d  H y d r o d iu r i l ,  u sed  in  the tre a tm e n t of h ig h  blood pressure and heart 
co n d itio n s; C h lo ro m ycetin , A u re o m ycin , T e rra m y c in , a n tib io tic s; E q u a n il 
a n d  P la c id y l,  t r a n q u iliz e r s ; P e r m a r in , a h o rm o n e ; a n d  T h o r a z in e , a 
c e n tra l n e rv o u s  sy ste m  d e p re ssa n t, an d  n u m e ro u s  o th e r d ru g s.

I t  w a s ch a rg e d  th a t the re p a c k a g e d  d ru g s  are  no t la b ele d  as re 
q u ire d  b y  the F e d e r a l F o o d , D r u g ,  an d  C o s m e tic  A c t . T h e  la b e ls  do 
not b e a r the sta te m e n t “ C a u t io n : F 'ed era l la w  p ro h ib its  d is p e n s in g  w ith 
out p re s c r ip t io n ,” a n d  do not g iv e  the co m m o n  o r u s u a l n a m e  o f the 
d ru g s  a n d  th e ir  a c tiv e  in g re d ie n ts , the id e n t ify in g  lo t o r c o n tro l n u m b e r, 
o r the n am e a n d  a d d re s s  of the m a n u fa c tu re r, p a c k e r  or d is tr ib u to r.

C o m m e n t in g  on the a ctio n s. C o m m is s io n e r  of F o o d  a n d  D r u g s  
( ie o rg e  P . L a r r ic k  s a id : “ P h y s ic ia n s ’ sa m p le s  are  no t il le g a l w hen
p ro p e r ly  la b e le d  a n d  used  as su ch . H o w e v e r, som e of the p ro d u cts  
in v o lv e d  are  new  d ru g s, p e rm itte d  to be m a rk e te d  o n ly  w h en  p re p a re d  
a n d  p a c k a g e d  u n d e r s p e c ia l co n tro ls  to a ssu re  sa fe ty  a n d  m a in te n a n ce  
of id e n t ity , s tre n g th  a n d  p ro p e r la b e lin g . S o m e  are  a n t ib io t ic s  re q u ir in g  
c e rt if ic a t io n  of e v e ry  b atch  fo r sa fe ty  a n d  e ff ica cy  in  F D A  la b o ra to rie s  
b efore release.

“T h e  c o n d it io n s  fo u n d  in  re p a c k a g in g  of these p h y s ic ia n s ’ sam p le s 
s h o r t -c ir c u it  o r  n u ll if y  the e ss e n tia l sa fe ty  c o n tro ls  r e q u ire d  before 
m a rk e t in g .

“ P ro te c t iv e  la b e lin g  re q u ire d  b y  the la w  is  fre q u e n t ly  rem o v ed , 
c a u s in g  a r is k  of m ix u p s  in  the d ru g s.

PAGE 330 FOOD DRUG COSMETIC LAW JOURNAL--- JUNE, 1961



SANITARY CONSTRUCTION 
PAGE

B U I L D I N G  C O M P O N E N T S

FLOORS
FLOOR CONSTRUCTION—. i 

SURFACE TREATMENT—J L—

HEAVY TRAFFIC 
MODERATE TRAFFIC 
LIGHT TRAFFIC

ROOF FRAMING SYSTEM

— CONCRETE 
—* STEEL
— TIMBER
— COMPOSITE

WALLS

WALL CONSTRUCTION
EXTERIOR
INTERIOR

SURFACE TREATMENT
BASE 
WAINSCOT 
UPPER WALL

STRUCTURAL FRAME

CONCRETE
STEEL
TIMBER
COMPOSITE

CEILINGS
CEILING CONSTRUCTION 

SURFACE TREATMENT
PIPING

C

ARRANGEMENT

MATERIAL AND SERVICE TREATMENT

FENESTRATION

WINDOWS 

LOUVERS 

LIGHT PANELS

ELECTRICAL

CLASSVFICATION 

LIGHT LEVEL 

LIGHT FIXTURE

Oo

VENTILATION

• GRAVITY VENTS

• NATURAL 

' MECHANICAL

CRACK - JOINT SEALANTS

MORTARS

GLAZING

CAULKING

ILLUSTRATION #1



FOOD DRUG COSMETIC LAW
 JOURNAL--JUNE, 1961

E N V I R O N M E N T A L  C O N D  I T I O N S  

O F  P R O C E S S  A R E A S

B U I L D I N G  C O M P O N E N T S  
I

A R E A

E X P O S U R E

ILLUSTRATION #2



SANITARY CONSTRUCTION

E N V I R O N M E N T A L  C L A S S I F I C A T I O N

LIGHT LOADING 
HEAVY LOADING 
LIGHT TRAFFIC 
MODERATE TRAFFIC 
HEAVY TRAFFIC

F

□  FLO O R
I ______

ws w
□  W AINSCOT □  W ALL
---------- 1-------------- 1-------------- 1---------

A R EA

c
□  C E IL IN G
_______ I

E X P O S U R E

ILLUSTRATION #3



P R O D U C T  E V A L U A T I O N  C A R D S

PRODUCT: “Rex-O-Tex”, Ajax Products Company
Neoprene Flooring: 3/16" thickness over new concrete Outside Contractor

APPLICATION: C. P. Pilot Plant, Research Center, Wilmington, Del.
DATE: 2 February 1960
AREA: 5,760 sf at $.91/sf = $5,230; 150 sf for 71 threads, and 3 landings at $4.07»/s: = $610.; 

722 If of 4" rubber cove at $.55/lf = $400.; Avg. Cost - $ 1.06/sf
ENVIRONMENTAL Dry Process, constant exposure to clean, dust free atmosphere, steel wheeled ca't

CONDITIONS: traffic of light frequency
INITIAL RESULTS: Very good, smooth, non-slip, easy to damp mop, difficult to broom and dust; 

sanitary appearing surface
EVALUATION AFTER Excellent service, same evaluation as initial

12 MONTHS

PRODUCT: "Acme" Wall Coatinq —
3 coat system over new concrete block

APPLICATION: Wet Starch Area; Bldg. No. 13, Harbor Beach, Mich. By: Plant Personnel
DATE: 15 November 1960
AREA: 2,600 sf at $.24/sf in-place: Material cost = $.18/sf 

Labor cost = $.06/sf - at $2.50/hr.
ENVIRONMENTAL Wet Process, constant exposure to humid corrosive atmosphere in form,S02

CONDITIONS: vapor; periodic exposure to corrosive condensation and wetting in the form 
of sulfurous acid.

INITIAL RESULTS: Appearance good except for brush marks, special technique needed for base 
coat - not explained in literature - suitable for easy to clean sanitary 
surface.

EVALUATION AFTER
12 MONTHS

ILLUSTRATION # 4
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A  S u r v e y  o f  

A m e r i c a n  W i n e  L a w s

By JO H N  D. GARR

1957-1958 Food Law Fellow

r 11 HE PURPOSE of this paper is to survey the basic national legis- 
lation affecting wines in the United States with special emphasis 

on the type of product a wine grower is allowed to place upon the 
market. While this paper attempts to treat briefly those phases of 
legislation which regulate distribution, and to some extent marketing 
of wine, laws and regulations that deal with what is called in the trade 
“alcoholic beverage control" have been de-emphasized. Rather, those 
aspects of federal law that are comparable to the Food, Drug, and 
Cosmetic A ct1 in scope are the principal concern of this monograph. 
Only legislation that is national in scope is included, thus eliminating 
federal laws of local concern such as laws affecting the District of 
Columbia, the territories of the United States, sale of wines to 
Indians, and sale of wines within the boundaries of national parks, 
monuments, military establishments and other federal enclaves ; nor 
are any of the laws relating to the importation or exportation of wines 
discussed in this article.

The main agency of the government exercising jurisdiction over 
the production and distribution of wines and other alcoholic beverages 
is the Alcohol Tax Unit of the Department of Treasury. It admin
isters the Federal Alcohol Administration Act of 1935 2 and those 
provisions relating to wine production in the Internal Revenue Code 
of 1954.3 In addition, there is an apparent overlap in jurisdiction with

1 52 Stat. (1938), 21 USC Sec. 1 and 
following (1952).

249 Stat. 77 (1935), 27 USC Sec. 201 
and following (1952).

3 An elaborate schedule of taxes ap
plicable to wines, both domestic and

imported is contained in Section 5041 
(26 USCA (IRC, 1954) Sec. 5041) and 
the section immediately following. See 
also Part 240 of Title 26 (1954), Code 
of Federal Regulations for regulations 

(Coninued on follozving page)

AMERICAN WINE LAWS PAGE 335

u w w n H t S ' j A i j f i  f i 5 Jj  ¿ n t n f n î ï f l i

m e t t i  H d f u r m f n u i  
.................. ..... ..  - 1 ...................................... ..



the Food and Drug Administration and the Federal Trade Commission. 
Both of the statutes under which the latter two agencies operate con
tain provisions that include wine and other alcoholic beverages in 
their scope.

Because of improper labeling, and later, the era of Prohibition, 
the experience of the United States in relation to wines has been a 
dark and frightening one. Even before Prohibition, v i g n e r o n s  in the 
United States had gained fame in Europe for two things: one. the 
American root stocks grafted with European stocks had helped to 
check the disastrous p h y l l o x e r a  v a s t a t r i x  epidemic that threatened ex
tinction of Europe's vineyards in the nineteenth century. Since the 
epidemic most likely came originally from American stocks, the help 
rendered might be said to have just evened the score. Secondly, 
American growers had gained notoriety for "borrowing'' southern 
European type designations with great liberty—and the use of terms 
such as champagne, port, madiera and other designations of geo
graphical significance were held in contempt by nations whose laws 
forbade use of false geographical names.4

While Congress had held hearings on wines during the latter part 
of the nineteenth century,’’ it was not until the enactment of the Fcod and 
Drugs Act of 1906 14 that the consumer had some degree of protection 
against adulterated and misbranded wine. The 1906 act has defined 
‘‘food’' broadly (as does the present Food, Drug, and Cosmetic Act) 
and there were several cases involving the seizure of wines alleging 
and condemning the products on the ground that they were mis
branded.7 Typical cases involved carbonated white wine labeled 
“champagne" : s wine with starch sugar added labeled “Eieslkie" and
( F o o t n o t e  3  c o n t i n u e d )  
r e la t in g  to the p ro d u c tio n  a n d  re m o v a l 
of w in e , in c lu d in g  s p e c ia l n a tu ra l w in e  
a n d  e ffe rve sce n t w in e, fro m  bonded 
w in e  c e lla rs .

4 F o r  exam ple, A n g lo -P o rtu g u e s e  C o m 
m e r c ia l T r e a t y  A c t , 19 14  (5 &  6  G e o . 5, 
c . l )  s . l :  “T h e  d e s c rip t io n  ‘p o rt ’ o r
‘m a d e ira ’ a p p lie d  to a n y  w in e  o r o th er 
liq u o r, o th e r th a n  w in e  the p ro d u c t of 
P o rtu g a l an d  the is la n d  of M a d e ira  r e 
s p e c tiv e ly , s h a ll be deem ed to be a false 
trad e  d e s c rip tio n  w it h in  the m e a n in g  of 
the M e rc h a n d is e  M a r k s  A c t , 18 8 7.”

" U . S . W a y s  a n d  M e a n s C c m m itte e , 
“ P u r e  W in e ” a n d  U . S. W a y s  and 
M e a n s C o m m itte e , “ W in e s  ch a rg e d  
a r t if ic a lly  w ith  C a rb o n ic  A c id  G a s .”

“ 34 S ta t. 768 (19 0 6 ).
' S e c tio n  10  of the 1906 A c t  p ro v id e d  

fo r s e iz u re  a n d  co n d e m n a tio n  c-f a d u l
terated o r m is b ra n d e d  a rt ic le s  w h ile  
b e in g  tra n sp o rte d  in  in te rsta te  c o m 
m e rce , o r  a fte r tra n s p o rta tio n  and w h ile  
unsold o r in  o r ig in a l unbroken packages.

s S c h r a u b s t a d c r  v .  U .  .S'., 199 F .  568 
( C A -9 ,  1 9 1 2 ) ;  U .  .S', v .  F i v e  C o s e s  o f  
C h a m p a g n e ,  205 F .  8 17  ( D C  N . Y „  
19 1 3 ) .
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purporting to be genuine Rhine wine ; 9 pomace wine misbranded as 
“Ohio Claret Wine.” 10

The Food and Drug Administration (then an agency of the 
Department of Agriculture) continued to provide some control over 
alcoholic beverages until “Prohibition.” 11 However, prior to 1919, 
federal liquor legislation was designed primarily for the collection of 
revenue. Prohibition came as a rising tide—slowly, and under the 
guise of a war measure. Congress passed the Webb-Kenyon law 12 
which divested intoxicating liquors of their interstate character in 
certain casws. This was followed by prohibition in Alaska, Puerto 
Rico and the District of Columbia in 1917. The Eighteenth Amend
ment 13 to the Constitution was passed in 1919 and provided, after 
one year from its ratification, for the prohibition of intoxicating liquor 
for beverage purposes. The amendment gave Congress and the sev
eral states concurrent jurisdiction to enforce the article bv legislation, 
and Congress enacted the Rational Prohibition A ct14 which prohibited 
the manufacture and sale of intoxicating liquors for beverage purposes. 
However, two exceptions to the Prohibition laws kept the waning 
wine industry from annihilation, the use of sacramental wines and the 
use of wine for medicinal purposes. The Commissioner of Internal 
Revenue administered the National Prohibition Act until 1927 when 
Congress created a Bureau of Prohibition in the Department of 
Treasury. Subsequently, the Prohibition Reorganization Act of 1930 lr’ 
created a Bureau of Prohibition in the Department of Justice and 
converted the Treasury Department’s Bureau of Prohibition into the 
Bureau of Industrial Alcohol with overlapping jurisdiction in the two 
departments. Thirteen years after the Eighteenth Amendment, Con
gress adopted a Joint Resolution 10 on February 20, 1933, submitting 
to the states for ratification the Twenty-first Amendment repealing 
Prohibition. Meanwhile, the sale of beer was again permitted on 
April 7, 1933, with the passage of the Cullen-Harrison A c t17 amending 
the National Prohibition Act to redefine intoxicating beverages as 
those containing more than 3.2 per cent alcohol by weight. On

9 U. S .  v . S w e e t  V a l i e v  W i n e  C o m p a n y ,  
208 F. 85 (DC Ohio, 1913).

10 U. .S', v. 60  B a r r e l s  o f  W i n e ,  225
F. 846 (DC Mo., 1915).

11 V h i f f y - M o t t  C o m p a n y  v . U .  .S'., 285 
F. 737 (CA-3, 1923).

12 37 Stat. 699 (1913).
13 T h e  a m e n d m e n t w a s ce rt if ie d  as

ra t if ie d  b y  the n e c e s s a ry  three fo urths

of the state le g is la tu re s  on T a n u a rv  29, 
19 19 .

” 4 1 S ta t. 305 ( 1 9 1 9 ) .
13 46 S ta t. 428 (19 3 0 ).
' " T h is  re s o lu t io n  of C o n g re s s  sp e 

c if ie d  th a t it w o u ld  be v a lid  w h e n  r a t i
fied b y  co n v e n tio n s  ir. three fo u rth s  of 
the states.

” 48 S ta t. 17  (19 3 5 ) .
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December 5, 1933, the Twenty-first Amendment was proclaimed 
adopted by the required 36 states, Utah being the thirty-sixth state 
to sign. Legal liquor returned.

What happened to the wine industry in the interim oeriod of 
those 13 years is exemplified by the fate of the vineyards of California. 
By 1909, production of wine in California was around 50 million gal
lons, and was increasing steadily until Prohibition. The deadline of 
the act was January 16, 1920. All wine for export had to be on board 
ship and out of port on that day, leaving production limited to wines 
used for sacramental and nonbeverage purposes. California had 700 
wineries when Prohibition was effected.IS Thousands of acres of vines 
were uprooted and prunes planted in their place. Wines were being 
made in private homes, often by those with no knowledge of wine
making. Since it is well known in the wine trade that the best grapes 
are not the most beautiful, the demand for inferior grape types grew, 
and the truly superior varieties were bypassed. Many fire vineyards 
were replanted with inferior varieties. As one writer has commented, 
Prohibition proved merely to be a ban on superior wines.10 Today, 
the production of wine is at an all-time high in the Lhiited States, 
with California producing roughly 90 per cent of the wines in the 
country. The nightmare of Prohibition over, American winegrowers 
have attempted to take their place among the major producers of the 
world.18 19 20 How successful they are in this endeavor obviously rests to 
a large extent upon the devotion of the grower to his art. Bu: to any 
large volume producer more devoted to immediate profits than to 
personal pride in a superior product, the quality of the product is more 
dependent upon the laws regulating wine production.

In a country whose reputation for high standards in foods is 
world-wide, it is disappointing to be confronted with a European 
scorn for our wines. Federal regulation of wine producers has been 
compared to that of the regulation of dope and other undesirable 
products,-1 and while this is an over-statement of the case, certainly 
regulation has been extensive. The measure of utility of such regula
tion must manifest itself in the finished product—the bottle of wine

18 Wagner, American Wines and Winc- 
Making, (Knopf, 1956) p. 50-53.

19 Cited at footnote 18, at p. 51.
20 The United States now produces 

approximately 90 million gallons of 
wine a year. The ten leading producers 
are (respectively): France, Italy, Spain,

Algeria, Portugal, Argentina, Greece, 
United States, Rumania and Hungary. 
See Marrison, Wines and Spirits (Peli
can, 1957), p. 23.

21 Wcchsberg, “A Dreamer of Wine,” 
-Yen' Yorker (May 17, 1958) p. 58.

PAGE 338 FOOD DRUG COSMETIC LAW JOURNAL— JUNE, 1961



which the consumer buys. If countries can produce fine wines properly 
labeled and conforming to health standards with little or no regulation, 
then perhaps minimal regulation is the solution. On the other hand, 
if extensive controls over labeling and the amount of production are 
needed, the laws should perhaps reflect concern with high standards. 
In any event, it is a basic assumption of this paper that the aim of 
federal regulation of wines and other alcoholic beverages was to 
provide the consuming public, not only in the United States but 
throughout the world, with a sound, healthful product truthfully 
labeled.

The T w enty-first A m e n d m e n t

Before discussing the problems of federal jurisdiction that exist 
in regard to wines and other alcoholic beverages, it is well to consider 
what, if any. limitations are imposed by the Twenty-first Amendment 
to the Constitution. This discussion is concerned only with the effect 
on federal regulation and not with any powers granted to the states 
by that amendment. The Twenty-first Amendment reads (in part):

“Section 1. The eighteenth article of amendment to the Con
stitution of the United States is hereby repealed.

“Section 2. The transportation or importation into any State. 
Territory, or possession of the United States for delivery or use therein 
of intoxicating liquors, in violation of the laws thereof, is hereby 
prohibited."

Courts have indicated that Section 2 of the amendment gives 
effect to any and all state laws prohibiting the transportation or 
importation of intoxicating licjuors into a state in violation of that 
state’s law.-2 But. there is no provision which purports to restrict 
the power of Congress over commerce in intoxicating liquors when 
such commerce is carried on absent a violation of state laws, or to 
deny Congress the power to legislate in aid of the state prohibitions. 
Thus, it has been held that the amendment did not bar a prosecution 
under the federal Sherman Antitrust law against producers, whole
salers. and retailers charged with conspiracy to fix and maintain retail 
prices of alcoholic beverage.-1 However, Justice Frankfurter, in a 32

32 S t a t e  B o a r d  o f  E q u a l iz a t io n  c'. “ C. .S’, v . F r a n k fo r t  D is t i l le r ie s ,  324
Y o u n g 's  M a r k e t  C o m p a n y , 299  U. S. 39  U .  S. 293 (1945).
(1936); In d ia n a p o l is  B r a v i n g  C o m p a n y  
v . L iq u o r  C o m m is s io n ,  305 U. S. 391 
(1939).
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concurring opinion, cast some doubt on the power of Congress as 
compared with that of the states. He took the position that if the 
State of Colorado had in fact authorized the transaction in question, 
the Sherman Act could not override such exercise of state power, 
since : 24

", . . the Sherman law........... can have no greater potenev than
the Commerce Clause: it must equally yield to state power drawn from 
the Twenty-first Amendment.”

Later efforts, however, to invoke the Twenty-first Amendment 
as a limitation on the constitutional powers of the national govern
ment in cases involving federal price control on retail sales of liquors 
have been unsuccessful.23

in the event of a conflict between a federal statute and a state 
statute involving intoxicating liquors it would seem that the state stat
ute should prevail by the authority of the amendment. However, some 
recent cases have cast doubt on the status of a state regulation that 
conflicts with the Commerce Clause, and the point is not settled.28

Congress did not repeal the ‘‘Original Packages Act" 27 and 
re-enacted without change the “Webb-Kenyon Act.” 2S The Liquor 
Law Repeal and Enforcement A ct2!l repealed most sections of the 
National Prohibition A ct80 and subsequent statutes have transferred 
certain sections to various sections of the United States Code.31 * * 34

Thus, the Federal Alcohol Administration Act and certain sec
tions of the Internal Revenue Code are the statutes which regulate 
specifically the production and distribution of wines in the United 
States today.

F e d e ra l Ju risd ic tion  o f  W in es

Three separate agencies of the federal government have exercised 
jurisdiction over wines since the enactment of the Federal Alcohol

31 C it e d  at footnote 23, at pp. 3 0 1, 302.
35 J a t r o s  v .  B o w l e s ,  14 3 F .  2 d  453 

(19 4 4 ) ; B a r n e t t  v .  B o w l e s ,  1 5 1  F .  2d 
77 ( 1 9 4 5 ) ;  H o w l i n g  B r o t h e r s  D i s t i l l i n g  

C o m p a n y  v .  U .  .S'., 153  F .  2d 353, cert, 
den. ( G o u l d  e t  a l .  v .  U .  .S'.), 328 I T. S. 
,848. re h ’g den.. 329  U . S . 820 (19 4 6 ).

2" D u c k w o r t h  v .  A r k a n s a s ,  3 14  U . S. 
390 ( 1 9 4 1 ) ;  C a r t e r  v .  I ' i r g i n i a ,  3 2 1  U .  S. 
13 1  (19 4 4 ).

34 26 S ta t. 3 1 3  (18 9 0 ), 2 7  U S C  S ec. 
1 2 1 .

"5 32  S ta t. 699 ( 1 9 1 3 ) ,  w h ic h  w as re 
enacted  w ith o u t ch a n g e  b y  the A c t  of 
A u g u s t  27, 19 35, c. 740 Sec. 2 0 2 ( b ) , 49 
S ta t. 877 (19 3 5 ) , 27  U S C  S ec. 12 2 .

3049 S ta t. 872 (19 3 5 ).
” 4 1 S ta t. 305 (1 9 1 9 ) .
° 4 See In t e rn a l R e v e n u e  C o d e  of 1954, 

S e c tio n s  5001 to 5557 re la t iv e  to S p ir it s , 
W in e s , and B e e r  and P a r t  243 of T it le  
26 (19 5 4 ), C o d e  of F e d e r a l R e g u la t io n s .
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Administration Act in 1935. In addition to the Alcohol Tax Unit of 
the Department of Treasury, the Food and Drug Administration of the 
Department of Health, Education, and Welfare, and the Federal Trade 
Commission have both dealt at times with wines under the provisions 
of the Federal Food, Drug, and Cosmetic Act of 1938,32 and the Federal 
Trade Commission Act of 1914, as amended.33 The Food and Drug 
Administration was concerned with adulteration of wines; the Federal 
Trade Commission action dealt with advertising of wines. The juris
diction of both agencies extends into this field under their more general 
powers. Both agencies have, however, for the most part limited the 
exercise of this jurisdiction to cases which were not covered by the 
Federal Alcohol Administration Act, referring cases in which there 
is concurrent jurisdiction for treatment under the more specific 
statute.34 While this apparent overlap in jurisdiction has not been 
the subject of litigation, the acts do have similar provisions in some 
respects.

A d u lte ra tio n
The Federal Alcohol Administration Act does not specifically 

cover adulteration. However, permits granted under Section 4(d) 
are conditioned upon compliance “with all other Federal Laws relating 
to distilled spirits, wine, and malt beverages, including taxes with 
respect thereto.”

It would seem that this provision relates to compliance with the 
Federal Food. Drug, and Cosmetic Act. and that has been suggested 
by one writer.32 33 34 35

Secondly, the absence of an adulteration provision in the Federal 
Alcohol Administration Act leaves an inference that Congress at the 
time of its passage considered the provisions of the 1906 Food and 
Drug Act to be sufficient to protect the public from adulterated wines 
and alcoholic beverages.

Section 201(f) defines “food” as “ (1) articles used for food or 
drink for man or other animals . . .”.3,; This definition is broad 
enough to include wines and other alcoholic beverages. The Food and

32 2 1  U S C  S ec . 1 a n d  fo llo w in g .
3315  U S C  S ec. 1 a n d  fo llo w in g .
34 In f o r m a l c o lla b o ra t io n  betw een the 

F e d e r a l T r a d e  C o m m is s io n  a n d  the
F e d e r a l A lc o h o l A d m in is t r a t o r  (n o w  
o b so lete  as an o ffice) is  re fe rre d  to in  
A t t o r n e y  G e n e r a l ’s  C o m m i t t e e  o n  A d m i n -

i s t r a t i v e  P r o c e d u r e ,  T h e  F e d e r a l T r a d e  
C o m m is s io n  (19 4 0 ), note 22.

30 L e e , “A d u lt e r a t io n  and M is b r a n d 
in g  of A lc o h o lic  B e v e ra g e s ,” 3 Food, 
Drug, Cosmetic Law Q uarterly 85-86 
(19 4 8 ).

“ 2 1  U S C  S ec. 2 0 1 ( f ) .
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Drug Administration has ruled that cordials, liqueurs, wine and 
whiskey, are subject to the act.37 In several cases the Food and Drug 
Administration has filed libels against beer,3S ale,™ whiskey,40 ver
mouth,41 and on several occasions against wine.43 These are uncon
tested cases in which judgment was for the government and the 
products were either destroyed or released under bond to the claimant 
to be brought into compliance with the law under the supervision of 
the Food and Drug Administration. In the case of U n i t e d  S p a te s  v .  
4 ,2 8 9  J/ 2-P 'm t b o t t l e s ,43 whiskey while in transit was submerged in 
polluted water after being involved in a truck accident. The product 
was seized as being in violation of Section 402(A)(4) of the Food, 
Drug, and Cosmetic Act relating to adulteration, and as being mis
branded under Section 403(e)(1) and (2) in that the article failed to 
bear a label containing the name and place of business of the manu
facturer, packer, or distributor, and an accurate statement of the 
quantity of contents. Also, it was alleged that Section 403 (i) (1) was 
violated in that the label failed to bear the common or usual name of 
the article. Apparently, the labels had become detached from the 
bottles in the water. The case was disposed of by releasing the 
whiskey under bond to be brought into compliance with the law by

3! T C - 2 2 4 :  “W h ile  we have indicated 
that co rd ials, liqueurs, w ine and w h isk ey 
are s u b je c t to the A c t , we w ill  co n tin u e , 
as in  the past, to le a ve  to the F e d e r a l 
A lc o h o l A d m in is t r a t io n  the re g u la t io n  
of la b e lin g  of these a lc o h o lic  b e ve ra g es 
u n d e r the m o re  sp e c ific  F e d e r a l A lc o 
hol A d m in is t r a t io n  A c t .

“W h ile  beer is  c la sse d  as food u n d e r 
the A c t  a n d  w o u ld , th e refo re , be s u b 
je c t  to the a d u lte ra tio n  a n d  m is b r a n d 
in g  p ro v is io n s  of the A c t  w h e n  sh ip p ed  
w ith in  its  ju r is d ic t io n , w e exp ect to 
co n tin u e  o u r p o lic y  of not d u p lic a t in g  
the w o rk  of the F e d e r a l A lc o h o l A d 
m in is tr a t io n  w ith  resp e ct to the la b e lin g  
of su c h  p ro d u c ts . T h a t  A d m in is t r a t io n , 
as y o u  k n o w , is  ch a rg e d  w ith  the en
fo rcem e n t of s p e c ific  le g is la t io n  d e a lin g  
w ith  a lc o h o lic  b e v e ra g e s .” ( A p r i l  1 1 ,  
19 40) I  K l e i n f e l d  &  D u n n  657.

38 U .  S .  v .  M i n n e a p o l i s  B r e w i n g  C o m 

p a n y ,  N o t ic e s  of J u d g m e n t u n d e r the 
F o o d , D r u g , a n d  C o s m e tic  A c t , N o . 
176 0 1 ( 1 9 5 1 ) ;  U .  S .  v .  3 , 8 6 2  C a s e s ,  

N o tice  of J u d g m e n t N o . 18501 ( 1 9 5 2 ) ;
U .  S .  v .  1 , 5 0 0  C a s e s ,  N o t ic e s  of J u d g 

m en t N o . 15 0 5 1 ( 1 9 4 7 ) ;  U .  .S', v .  R u b s a m  
&  I l o r r m a n  B r e w i n g ,  N o t ic e  c f  J u d g 
m en t N o . 2 1 4 5 1  ( 19 5 3 ) .

"  U .  S .  v .  5 9  C a s e s ,  N o t ic e  c f  J u d g 
m ent u n d e r F o o d , D r u g , a n d  C o s m e tic  
A c t , N o . 10 3 5 1 (m is b r a n d in g  of a le —  
s h o rt— v o lu m e , 19 46 ).

40 U .  S .  v .  1 5 6  C a s e s ,  N o t ic e  c f  J u d g 
m ent N o . 7 7 10  (d is t ille d  s p ir its — excess 
o f fu se l o il— 19 4 4 ); U .  S .  v .  1 , 2 0 0 . 2 6 2 5  

W i n e  G a l l o n s ,  N o t ic e  of J u d g m e n t N o . 
2 13 0 1  (w hiskev, etc., K a n s a s  C it y  F lo o d  
— 19 54 ).

41 U .  S .  v .  1 4  C a s e s  o f  V e r m o u t h ,  N o 
tice o f Judgm ent N o. 7206 (verm outh—  
s p lin te rs  of g la s s — 19 44 ).

44 U .  S .  v .  W e s t e r n  ¡ V i n e  C o r p o r a t i o n ,  
N o tic e  of J u d g m e n t N o . 14 7 5 1 (a d u lte r 
ated w in e  due to p resen ce  of f l j-  pupae, 
in s e c t fra g m e n ts, m ite s  a n d  a p h id s, 
19 4 9 ) ; U .  S .  v .  3  D r u m s  o f  R a i s i n  
B r a n d y ,  N o tic e  of Judgm ent 6001 (ra is in  
b ran d y— excessive amount c f  fusel o il—  
19 44).

4,1 N o tice  o f Judgm ent under the Food, 
D r u g , and C o s m e tic  A c t  19 7 5 1 ( 19 5 3 ).
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redistillation under the supervision of the Department of Health. 
Education, and Welfare, and the Treasury Department. The dis
position of the case was a recognition of this concurrent jurisdiction.

Many seizures of wines were effected under the provisions of 
Section 402(a)(2) when monocholoracetic acid was added to the 
wine.44 That section provides that a food shall be deemed adulterated 
“if it bears or contains any added poisonous or added deleterious sub
stance which is unsafe within the meaning of section 406.'’ Section 
406 continues “except where such substance is required in the produc
tion thereof or cannot be avoided by good manufacturing practice 
shall be deemed to be unsafe for purposes of the application of clause
(2) of section 402(a) . . . ." Such wine that was seized was destroyed.

Thus, from the seizures effected by the Food and Drug Admin
istration it would seem that they have jurisdiction as to adulterated 
wines. Against this apparent jurisdiction would be an argument of 
Congressional intent—that the whole of the regulatory scheme, not 
just particular parts, of the Alcohol Administration Act. must be con
sidered as exception to the later Food, Drug, and Cosmetic Act. This 
later construction, however, would leave the government powerless 
to condemn adulterated wine in an in re in  action against the wine 
itself. That seems a very unlikely construction of the intent of 
Congress.

M isb ran d in g
There would appear to be an overlap of jurisdiction in regard to 

the labeling of wines.
Section 5(c) of rhe Alcohol Administration Act makes it unlawful 

for producers of distilled spirits, wine, or malt beverages, and bottlers 
of distilled spirits to introduce or receive in interstate commerce any 
distilled spirits, wine or malt beverages unless “bottled, packaged, and 
labeled in conformity” with regulations issued by the Secretary of the 
Treasury. This section authorized the issuance of regulations. Sec
tion 31 of Regulations No. 4 has defined “Misbranding of Wine in 
Containers.” 45 In addition. Article V of Regulations No. 4 prohibits 
the bottling or packing of wine without a “Certificate of Label Ap-

44 The following cases dealt with wine 
which was adulterated by the presence 
of monocholoracetic acid: Notices of 
Judgment under the Food, Drug, and 
Cosmetic Act: #12411 (1947); #12823 
(1947); #12824 (1947); #12825 (1947);
#12826(1947); #12827 (1947); #12828

(1947); #12829 (1947); #13002 (1947); 
#13207 (1947); #13208 (1947); #13356- 
13358, inch (1947); #  13502-13504, inch 
(1947); #13903 (1948); #13904 (1948); 
#14301 (1949).

45 Part 4 of Title 27, CFR, Sec. 4.31.
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proval’’40 * * * * * * from the Secretary of the Treasury. Officers of Internal 
Revenue are authorized and directed to withhold the release of wine 
from the bottling plant until such certificate has been obtained.

Section 403, subsection (a) through (k), inclusive, are the mis
branding provisions of the Food, Drug, and Cosmetic Act. O ' particu
lar interest is Section 403(i) which provides that a food for which 
no standards have been established, shall be deemed to be misbranded 
unless its label bears (1) the common or usual name of the food, if any, 
and (2) in case it is fabricated from two or more ingredients, the 
common or usual name of each such ingredient. Compliance with the 
requirements of (2) may be waived by the Secretary where compliance 
would be “impracticable." If this provision applies to alcoholic 
beverages it would be in effect a limitation upon the Secretary of 
Treasury and his authority to prescribe what is sufficient information 
for the label of such beverages.47 48 To comply with the Food, Drug, 
and Cosmetic Act, all ingredients would have to be listed.

There are authorities to the effect that a later statute is con
trolling over an earlier conflicting provision.4'1’ However, that doctrine 
would seem to have no application here. The standards issued under 
the Alcohol Administration Act have been upheld where they conflict 
with the Food, Drug, and Cosmetic Act.40 It is probable that where 
the two conflict, that the earlier is controlling. There is nothing in 
the Food, Drug, and Cosmetic Act or its legislative history to the 
contrary. The Act does not mention the Federal Alcohol Administra
tion Act. There were two earlier references to the latter act in earlier 
versions of the bill.7’" The Congressional debates indicate that this was 
deleted for substantive reasons.

40 This certificate is required unless
the wine is not to be sold, offered for
sale or otherwise introduced into inter
state commerce. In such case a “Cer
tificate of Exemption of Label Approval”
must be secured from the Deputy
Commissioner.

47 See last sentence of 27 CFR Sec. 
5.34(b)—The Secretary of Treasury 
has required no listing of ingredients.

48 26 Opinion of Attorney Generai 166 
(1908). In this opinion the Attorney 
General stated that the Tea Inspection 
Act and the Food and Drugs Act did 
not conflict but that if they did the later 
Food and Drugs Act would control.

40 Gibson IVine v. Snyder, 194 F. 2d 
329 (CA of D. C, 1950); See, also, 
W. Jameson & Company v. Morgcnthau, 
25 F. Supp. 771 (1939). vac. on other 
grounds 307 U. S. 171; Arrow Dis
tillers v. Alexander, 109 F. 2d 397 
(CAT);  Continental Distilling Company 
v. Humphrey, 220 F. 2d 367 (CA of 
D. C„ 1954).

',0 See S. 5, 74th Congress (1936). 
I here were two references to alcoholic 
beverages in earlier versions of the bill. 
The first was part of a House version 
which was not passed. It imposed cer
tain labeling requirements upon alco-
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It has been suggested that both acts apply to the misbranding of 
alcoholic beverages. Mr. Lee suggests that in administering the Food, 
Drug, and Cosmetic Act, the definitions and standards of identity 
and the standards of quality and fill of container under the Federal 
Alcohol Administration Act would presumably be followed by the 
Food and Drug Administration since no standards have been pro
mulgated by the latter for alcoholic beverages.51

A dv ertis in g
Section 5(f) of the Federal Alcohol Administrative Act makes 

it unlawful to advertise distilled spirits, wine, or malt beverages, in 
most instances, unless such advertisement is in conformity with regu
lations prescribed by the Secretary of Treasury. Article VI of Regu
lations No. 4 relating to “Advertising of Wine” contains provisions for 
both mandatory and prohibitive statements and is a comprehensive 
scheme for the advertising of wine.52

As indicated above, the jurisdiction of the Federal Trade Com
mission extends into this field under its more general powers. The 
1938 Wheeler-Lea Amendment to the Federal Trade Commission Act 
contains specific provisions with respect to dissemination of false ad
vertisements of foods (the definition of foods is broad enough to 
include wine and other alcoholic beverages), drugs, devices or cos
metics by mail or in interstate commerce. Such dissemination was 
made unfair or deceptive practice under Section 5 when it was false or 
misleading. The Federal Trade Commission has exercised this juris
diction over wines at various times in spite of the provisions of the 
Federal Alcohol Administration Act.53 The procedural remedies of
(Footnote 50 continued)
holic b e v e r a g e s  with the provision that 
these should not apply insofar as they 
duplicated requirements imposed by the 
Federal Alcohol Administration Act or 
regulations thereunder. The second was 
a provision in the original House ver
sion of the bill which became law and 
would have amended the Federal Alco
hol Administration Act, in effect, by 
making use of the term “whiskey” mis
branding for the purposes of that Act 
if used on any product not distilled 
from grain. Both provisions were deleted.

51 See footnote 35, at p. 89.
“ 27 CFR Sec. 4.60 and following.
"  The Federal Trade Commission has 

acted in the following cases:

Artificially carbonated wine and apple 
juice as “champagne” and “champagne 
wine” Dkts. 2467 (closed), 2520 (closed); 
“Champagne” Stips. 1315, 1316, 1396. 
1412, 1472; “Sparkling Burgundy” in
correct unless accompanied by “car
bonated,” “artificially carbonated,” or 
“carbon dioxide added.” Stipulation 1398.

Wine as 42 per cent proof when wine 
makers not permitted to make wines 
higher than 24 per cent. Stip. 1387.

“Vintage—1928.” Stip. 1920.
“Red Wine” without the words “Imi

tation” and “Artificially flavored” in 
equally conspicuous type. Stip. 323. 
See, also, 16 CFR Part 139 (p. 352)— 
Wine Industry—Trade Practice Con
ference Rules.
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the FTC, however, are limited to a cease and desist order or injunction 
proceedings.

F e d e ra l A lcohol A d m in istra tion  Act
The basic national legislation dealing with wines and other alco

holic beverages is the Federal Alcohol Administration Act.54 The act 
itself, unlike the Food. Drug, and Cosmetic Act, is brief, consisting of 
11 sections, five of which deal with internal organization, definitions, 
titles and similar subjects and have little or no effect upon the sub
stantive law applicable to the beverages or their producers. The fol
lowing summarizes the remaining sections that substantively regulate 
the wine industry.

Section 3 53 provides for a basic permit system which extends from 
the importer and distiller to the wholesaler. The section makes it 
unlawful, except pursuant to a basic permit issued by the Secretary 
of Treasury, to: (1) engage in the business of importing into the 
United States distilled spirits, wine or malt beverages, or for any per
son engaged in importing such alcoholic beverages to sell directly or 
indirectly or through an affiliate in interstate or foreign commerce; 
(2) engage in the business of distilling spirits, producing wine, or 
rectifying or blending the same or bottling or warehousing and 
bottling—and likewise for any person so engaged to sell or ship 
directly or indirectly in interstate or foreign commerce such beverages 
(it should be noted that no permit is required to engage in the business 
of producing malt beverages although a permit is required to import 
them, and to purchase them for resale) : (3) to engage in the business 
of purchasing for resale at wholesale distilled spirits, wine or malt 
beverages (and the same limitations are imposed on a person so 
engaged in relation to the sale or offer for sale in interstate or foreign 
commerce).

The scope of this section is broad in its encompassment of the 
wine industry—in effect, exempting only the retailer. The preamble 
to the section expresses the constitutional powers upon which Con
gress relied: 50

“In order effectively to regulate interstate and foreign commerce 
in distilled spirits, wine and malt beverages, to enforce the twenty- 
first amendment, and to protect the revenue and enforce the postal 
laws with respect to distilled spirits, wine and malt beverages." * 33

31 27 USC Sec. 201 and following. ”'27 USC Sec. 203.
33 27 USC Sec. 203.
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The courts have upheld this basic permit system against attacks 
that it was unconstitutional as beyond the power of Congress under 
the Commerce Clause.57 In 1939, the Supreme Court dismissed as 
being “without substance’’ a contention that the Twenty-first Amend
ment restricted the power of Congress in this field,5S and later lower 
court cases have continued to reject such arguments.50

Section 4 60 deals with the basic permits themselves and the pro
ceedings for application, hearing, conditions, duration, revocation, sus
pension and annulment and appeal.

There are three bases in the act for refusal of a permit. Basic 
permits should be denied to (1) any person (or if a corporation, its 
officers, directors or principal stockholders) who, within five years 
prior to date of his application has been convicted of a felony under 
federal or state law or has within three years prior to the date of his 
application been convicted of a misdemeanor under any federal law 
relating to liquor, including the taxation thereof ; (2) any person who 
by reason of business experience, financial standing or trade connec
tions is not likely to commence operations within a reasonable time or 
maintain them in conformity with federal law ; and (3) any person 
whose proposed operations would violate a state law.

The section provides for a hearing where the permit is refused, 
and upon the denial01 of an application, suspension or revocation or 
annulment an appeal may be taken directly to the United States Court 
of Appeals within 60 days.82

Section 4(e) provides that a basic permit shall, after notice and 
hearing (1) be revoked for a willful violation 85 of any of the conditions

5: .-l r n m > D i s t i l l e r i e s  v .  A l e x a n d e r ,  cited 
at fo otnote 49, cert, den., 3 10  U . S . 646, 
m o tio n  g ra n te d , 3 1 1  U .  S . 613.

* if'. Jameson A Company v. Morgen- 
t h a u ,  25 F .  S n p p . 7 7 1 ( D C  of D . C .. 
19 3 8 ). va c . on o th e r g ro u n d s , 307 L  . S. 
17 1  (19 3 9 ).

55 H a n f  v .  U .  S . ,  235 F .  2d  7 10  ( C A - 8 , 
19 5 6 ), cert, den., 3 5 2  U. S . 880 (19 5 6 ).

“ 27 U S C  S ec. 204.
61 See L e v e r s  v .  A n d e r s o n ,  326 U .  S. 

2 19  (19 4 5 )  (a  m o tio n  fo r re c o n s id e ra 
tio n  is not a p re re q u is ite  fo r  a p p e a l to 
the c o u rt of a p p e a ls ).

02 See U n i t e d  D i s t i l l e r i e s  P r o d u c t s  C o m 

p a n y  v .  H e n c b c r r y ,  13 5  F .  S n p p . 37 
( D C  M a s s., 19 5 5 ). ( A  U . S . D is t r ic t

C o u r t  has no ju r is d ic t io n  u n d e r th is  
sec tio n — a pp eal m u st go to the c o u rt of 
a p p e a ls .)

“ I n  R e x  U ' i n c  C o r p .  v .  D u n i g a n ,  2 24  
F .  2d  93 ( C A - 2 ,  19 5 5 ), the c o u rt s a id : 
“ S in c e  § 4 (e ) of the F e d e r a l A lc o h o l 
A d m in is t r a t io n  A c t  re q u ire s  a  f in d in g  
that the p e rm itte e  has ‘w ilf u l ly  v io la t e d ’ 
the c o n d it io n s  of the p e rm it , it is  a p p a r 
ent th a t the p ro c e e d in g  p re su p p o se d  
‘w i lf u l l ’ v io la t io n s . T h e  a p p e lla n t, then, 
a n d  th ro u g h o u t the p ro c e e d in g  m u st 
h a v e  b ecom e a w a re  that it w as b e in g  
tr ie d  fo r  su ch  v io la t io n s ; an d  in d eed  
it  does n o t sh o w  in  w h a t w a y  its  de
fense w a s p re ju d ic e d  b y  the o m is s io n  in  
the c h a rg e .”
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provided that for a first violation the permit shall be subject to sus
pension only; (2) may be revoked upon a finding that the permittee has 
not engaged in the operations for a period of more than two years; 
or (3) may be annulled if the permit was procured through fraud, 
misrepresentation or concealment of a material fact.

Section 4(g) provides that the basic permit shall continue until 
suspended, revoked, annulled or voluntarily surrendered. If there is 
a transfer by operation of law or if actual or legal control of the permit 
is acquired, by any other person, then the permit terminates in 30 days 
—with the provision that if a new permit is applied for within the 30-day 
period the old one continue until the Secretary acts upon the application.

Section 4(i) relates to limitations applicable to revocation or sus
pension of the basic permit.'11 The Secretary may not institute pro
ceedings for violation of conditions relating to compliance with federal 
law more than 18 months after conviction, or if no conviction be had, 
more than three years after the violation occurred. Also, there can 
be no revocation or suspension if the alleged violation of federal law 
has been compromised by an official of the government authorized to 
compromise such violation.

Section 5 1,3 relates to unfair competition and unlawful practices. 
The first four subsections place restrictions on exclusive outlets, tied 
house, commercial bribery and consignment sales, and these sections 
are similar in spirit and somewhat in scope to the Sherman Antitrust 
Act and the later Robinson-Patman Act. However, application of 
sanctions for violations of these sections is primarily the responsibility 
of the Alcohol Tax Unit.

Section 5(a) essentially prohibits agreements with retailers to 
purchase distilled spirits, wine, or malt beverages to the exclusion in 
whole or in part of other persons where interstate or foreign commerce 
is affected.

Section 5(b) prohibits the inducement of any retailer to the ex
clusion of others in whole or in part by (1) having any interest in the 
license of the premises of the retailer; (2) having any interest in real 
property used by the retailer in the conduct of his business. (3) sub
ject to exceptions by the Secretary, the giving or furnishing of signs, 
equipment, fixtures or services to the retailer; (4) paying or crediting

“ See Pincourt v. Palmer, 190 F. 2d 03 27 USC Sec. 205.
390 (CA-3, 1951); United Wholesale v.
Humphrey, 203 F. 2d 198 (CA-8 , 1953).
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the retailer with any advertising, display or distribution service ; (5) 
guaranteeing loans or repayment of financial obligations of any re
tailer; (6) extending credit in excess of customary period; or (7) 
requiring a quota on the part of the retailer/'3

Section 5(c) prohibits commercial bribery or the offering or giv
ing of any bonus, premium or compensation to any officer, employee, 
or representative of the trade buyer.

Section 5(d) prohibits consignment sales or conditional sales. It 
should be noted, however, that this section does not apply to bona fide 
returns of merchandise.

L abeling
Section 5(e) is one of the most important sections of the act 

from the standpoint of both the wine producer and the consumer. 
It requires the packaging, marketing, branding and labeling, and size 
and fill of container (1) as will prohibit deception to the consumer 
and it prohibits, irrespective of falsity, such statements relating to age, 
manufacturing processes, analyses, guarantees and scientific or irrele
vant matters as the Secretary of the Treasury finds to be likely to 
mislead the consumer ; (2) as will provide adequate information as to 
identity and quality and alcoholic content (in the case of wines, state
ments of alcoholic content shall be required only for wines containing 
more than 14 per cent alcohol by volume), the net contents and the 
manufacturer, bottler or importer of the product ; (3) as will prohibit 
statements on the label that are disparaging of a competitor’s product 
or are false, misleading, obscene or indecent; and (4) as will prevent 
deception of the consumer by use of a trade name or brand name that 
is the name of any living individual of public prominence or existing 
private or public organization.

This section also provides:
“It shall be unlawful for any person to alter, mutilate, destroy, 

obliterate, or remove any mark, brand, or label upon distilled spirits, 
wine, or malt beverages held for sale in interstate or foreign commerce 
or after shipment therein, except as authorized by Federal Law or 
except pursuant to regulations of the Secretary of Treasury authoriz
ing relabeling for purposes of compliance with the requirements of 
this subsection or of State law."

“ See Black v. Magnolia Liquor Com
pany. 355 U. S. 24 (1957).
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The act further provides for a system of label approval by the 
issuance of “certificates of label" by the Secretary of the Treasury. 
These certificates are issued to bottlers of distilled spirits, producers, 
blenders or wholesalers of wine or proprietors of bonded wire store
rooms or brewers or wholesalers of malt beverages. Such certificates 
are required to remove the above alcoholic beverages from customs 
custody, in bottles, for sale or other commercial purpose. Exempted 
from this section are alcoholic beverages not intended to be sold, 
offered for sale, or shipped or delivered for shipment, or otherwise 
introduced, interstate or foreign commerce. The act provides that the 
district courts of the United States have jurisdiction over any final 
action of the Secretary under this particular subsection. In the case 
of permits arising under Section 4, appeal is direct to the court of 
appeals.

Section 5(f ) relates to advertising of distilled spirits, wine or malt 
beverages and in general complements the section of the act relating 
to labeling of the beverages prohibiting statements that are incon
sistent with the labeling. There is a special subsection relating to the 
advertising of malt beverages only. It provides that the provisions 
as to advertising shall not apply to malt beverages except to the extent 
that state law imposes similar requirements.

Section 6 07 entitled “Bulk sales and bottling,” relates solely to 
distilled spirits and not to wine.

Section 8 GS prohibits interlocking directorates unless approved by 
the Secretary of Treasury and applies only to distilled spirits and not 
to wine producers.

C lassifica tion  o f  W in es
The great variety of grapes used, differences in the environmental 

conditions under which the grapes are grown, fermentation, ard the 
differences in the cellar treatment have resulted in the production of 
many kinds of wines in various parts of the world. However, there 
seems to be agreement that there are at least five basic classes of wine. 
These are red table wines, white table wines, appetizer wines, dessert 
wines, and sparkling' wines.09

Beyond these large groups, wines are segregated according to the 
country of origin and the type. Wines are of a single type when their

27 U S C  Sec. 206. See D ic t io n a r y  o f  C a li fo r n ia  W in e  T y p e s
1,8 27 U S C  Sec. 208. (W ine  Institute-undated). The l in c y -
011 This is the classification adopted by r lo p ed ia  B r i t im n ic a  uses the same classifi- 

the W ine  Institute of San Francisco. cation. (“W ine,” 1947 Kd.)
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general and special characteristics show a pronounced similarity. 
In the case of table wines, for example, a given type may include only 
wines of a single variety of pronounced character, a principal variety 
of a pronounced character and several minor supplementary varieties, 
or several varieties of distinct character that are produced under 
special environmental conditions.70

Each of the countries growing wines has one or more types, and 
often these are only of local interest. But. many wines have gained 
recognition throughout the world, and their names become distinctive 
designations of specific wines. Not only is the particular designation 
a source of valuable commercial prosperity to the producer or area 
producing the specific wine, but also consumers through the years are 
inclined to rely upon type designation as a standard of quality. The 
most widely used wine type names have geographic origin, from the 
regions in which the types originated. Others are varietal, represent
ing the principal grape varieties employed. Still others are propri
etary, and may be either the name of their producer or a fanciful 
trademark or trade name used by individual vintners. In this latter 
instance, the use of the trade name or trademark will be subject to 
the trademark laws of the particular country or in most instances, the 
International Convention for the Protection of Industrial Property.71 
These are a matter of private law and the protection of such names is 
beyond the scope of this discussion.

At various times for the past century, attempts have been made by 
France and other nations to restrain producers of other countries from 
using the names of certain generic and semigeneric wine types of 
European geographical origin. International agreements and many 
national wine laws reflect these efforts.72

In the United States, however, no such agreements have been 
accomplished. European wine types are used as a designation of 
American wines when, in some instances, they only vaguely resemble 
their European counterpart.73 There has been a great deal of criticism 
of the use of type names in this manner, domestically as well as abroad.

70 W in k le r ,  “ G ra p e s  an d  W in e ,” 3
E c o n o m i c  B o t a n y  4 6 -70  (19 4 9 ).

11 T r a d e m a r k s  are  p ro te cte d  b y  th is
co n v e n tio n  k n o w n  as the P a r is  C o n v e n 
tio n , as re v is e d  at B r u s s e ls  (19 0 0 ), 
W a s h in g t o n  ( 1 9 1 1 ) ,  the H a g u e  (19 2 5 )  
a n d  L o n d o n  (19 3 4 ). (Most o f the c o u n -

tr ie s  o f the w o r ld  a re  m e m b e rs  of at 
lea st a  p a rt of the co n v en tio n .

See, fo r e x a m p le , A n g lo -P o r t u g u e s e  
T r e a t y ,  c ited  at fo otnote 4.

73 M a r r is o n , M ' i n c s  a n d  S p i r i t s .  ( P e l i 
can, 19 5 7 ), p. 186.
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Amerine and Joslyn, two experts with world-wide reputations, had this 
to say of the California situation in 1940 : 74

“The nomenclature for California wines has never been standard
ized. Many of the present type names originated abroad. The 
advisability of the use of such foreign names as ‘Burgundy’ and 
‘sauterne’ by California producers, has often been questioned. Un
doubtedly, it would be desirable to develop native names for distinctive 
types. Such a nomenclature would stimulate the production of native 
wines of more standardized composition and quality. Several type 
names already widely used—for example, Angelica, Zinfandel, and 
Riesling—are not derived from any foreign geographical appellation, 
but originated in California or were derived from names of varieties 
of grapes. A number of wineries have also developed proprietary 
names for their wines. These are encouraging developments.”

While these may have been encouraging in 1940', eighteen years 
later it is difficult to repeat such optimism. L. W. Marrison, writing 
in 1957. groups the United States with Australia, Chile and South 
Africa as countries using names that are misleading and confusing to 
those used to European nomenclature.75

However, rather than engage in polemics, it is more profitable to 
examine the federal regulations regarding the labeling of wine. These 
are found in “Regulations No. 4 relating to Labeling and Advertising 
of Wine.” 7r' They govern the labeling, advertising, withdrawal from 
customs, as well as the promulgation of standards of identity and 
standards of fill for wines.

Before examining the standards of identity, it is well to consider 
those provisions of the regulations that relate to grape type designa
tion. Initially, the regulations provide that a name indicative of a 
variety of grape may be employed as the type designation of a grape 
wine if the wine derives its predominant taste, aroma and character
istics, and a t le a s t  51  p e r  cent, o f  i t s  v o lu m e ,  from the variety of grape.77

14 A m e r in e  and J o s ly n , C o m m e r c i a l  
P r o d u c t i o n  o f  T a b l e  W i n e s ,  ( U n iv e r s it y  
of C a lif o r n ia , 19 40 ), p. 1 12 .

“' W o r k  c ite d  at fo otnote 73, at p. 
18 6 -18 7 . B u t  it  s h o u ld  be noted that 
s e v e ra l v o lu m e  p ro d u c e rs  h a ve  r e c e n t ly  
a d o p ted  a r b it r a r y  a n d  fa n c ifu l nam es 
a m o n g  th e ir  lo w e r p rice d  w in e s. G a llo  
n o w  m a rk e ts  “T h u n d e r b ir d ,” “ E d e n  
R o c ,” “ R ip p le ,” and “G y p sy  R o se,” w hile  
I t a l ia n  S w is s  C o lo n y  has a d o p ted  the

n a m e s “ P a r e e ,” “A r r ib a ,” “ H o m b r e ” 
a n d  “ S ilv e r  S a t in .” See, a lso , “ E x t e n 
s io n  of R e m a r k s  of H o n . T h o m a s  H .  
K u c h e l” ( C o n g r e s s i o n a l  R e c o r d  A 3 4 1 S )  
fo r co m m e n ts  on a new  C a lif o r n ia  w in e  
“P re m ie r  S e m ilio n ” developed by C resta  
B la n c a  W in e r y  in  co o p e ra tio n  w ith  the 
C o lle g e  of A g r ic u lt u r e  of the U n iv e rs ity  
of C a lif o r n ia .

7,12 7  C F R  S ec s. 4 .1-4 .8 0 .
77 27  C F R  S ec. 4.23.
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This provision has been another source of concern among many wine 
growers and authorities in the field.78 One point of view holds that 
this enrowrp:"-. to say the least, the blending of Thompson seedless 
grapes grape that is not suited for production in quality wines—
into the liner varietal wines but still allows the use of the type 
designation.

The regulations establish that a name of geographic significance, 
which is also the designation of a class or type of wine will be deemed 
to have become generic only if found to be so by the Deputy Com
missioner. If a name has become generic then it may be used without 
qualifying phrases to indicate the appellation of origin, such as “Cali
fornia" or “New York State." As examples of names which are 
generic the regulations list Vermouth and Sake.

The regulations further provide for names that have become semi
generic if so found by the Deputy Commissioner. Semigeneric desig
nations may be used to designate wines of an origin other than that 
indicated by such name only if there appears in direct conjunction 
an appropriate appellation of origin disclosing the true place of origin 
of the wine a n d  if the wine so designated conforms to the standard 
of identity. If no standard of identity exists, then it must conform 
"to the trade understanding of such class or type." The examples 
given are: Angelica, Burgandy, Claret, Chablis, Champagne,80 Chianti, 
Malaga, Marsala, Madeira,81 Moselle, Port,82 Rhine wine (syn Hock), 
Sauterne,83 Haut Sauterne, Sherry,S4 Tokay.85 Thus, in order for 
an American producer to label his wines with these type designations 
he must qualify them with such terms as ‘‘C a l i f o r n ia  Sherry" or 
“ N e w  Y o r k  S t a t e  Champagne."' Of the above names, only Angelica can

TS S to rm , A n  I n v i t a t i o n  t o  W i n e s  
(S im o n  &  S c h u s te r , 19 5 5 ) , p. 4 7 : “ C a n  
m ilk  w h ic h  has been d ilu te d  w ith  49 
per cent w ater honestly be called ‘m ilk ’ ? 
W h y  then s h o u ld  a  w in e  be a llo w e d  
to be la b ele d  P in o t  N o ir ,  o r  R ie s lin g  
o r som e o th e r a r is t o c r a t ic  n a m e  w h en  
it  has been d ilu te d  w it h  49 p e r  cent 
in f e r io r  ju ic e s ?  S in c e  p r a c t ic a lly  a ll  the 
fine v a r ie t ie s  a re  e s p e c ia lly  ca red  fo r 
a n d  h a ve  s m a ll y ie ld s , th e y  s h o u ld  n a 
t u r a l ly  rep re se n t the c re a m  of o u r  p ro 
d u ctio n . U s e  of th e ir  n a m e s s h o u ld  be 
r i g i d l y  c o n tr o lle d .”

10 A ls o  n a m e d  S u lta n in a . T h is  is  the 
m o st im p o rta n t  g ra p e  p ro d u ce d  c o m 
m e r c ia lly  in  C a lif o r n ia .

80 T h is  w in e  is  S e k t  o r S r h a i w n o c i n  in  
G e rm a n y , s p u r n  a n t e  in  I t a ly  a n d  even 
in  F r a n c e  its e lf  o u ts id e  of the M a rn e  
a re a  the w in e  is c a lle d  v i n  m o u s s e a x .

S1 See  fo otnote 4.
s‘ See  fo otnote 4.
83 N o te  the s p e llin g . I n  F r a n c e  the 

v a r ie t y  is  “ S a u te rn e s ” w ith  a  f in a l “ s .”
84 W o r k  cited at footnote 73, at p. 19 6 : 

“T h e  w in e  d e scrib e d  as C a lif o r n ia  
S h e r r y  is  no t even s h e r r y -t y p e .”

83 W o r k  cited at footnote 74, at p. 1 1 0 :  
“ T h e  C a lif o r n ia  w in e  is  an e n t ir e ly  d if 
ferent type fro m  the H u n g a r ia n  T o k a y .”
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be said to be truly American in origin. It has been used since Mission 
days in California and has been called the “only contribution of North 
America to the world’s battery of drinks with the exception of the 
cocktail.’’Sfi This latter statement cannot be taken too seriously since 
it overlooks the pioneering efforts of certain California producers and 
the distinct varieties developed in the eastern United States.57

A name of geographic significance which has not beer, found to 
be generic or semigeneric may be used only to designate wines of the 
origin indicated by such name but the name shall not be deemed to 
be the distinctive designation of wine unless the Deputy Commissioner 
finds that it is known to the consumer and the trade as the designation 
of a specific wine of a particular place or region, distinguishable from 
all other wines.86 * 88 Examples of names, not generic or semigeneric, 
which are not distinctive names of specific wines are American. Cali
fornia, Lake Erie Islands, Napa Valley, New York State, French and 
Spanish.

A wine is entitled to an appellation of origin if at least 75 per cent 
of its volume is derived from fruit or other agricultural products both 
grown and fermented in the place or region indicated by such appella
tion, and it has been fully finished and manufactured there, and con
forms to the laws and regulations of such place or region of wines for 
home consumption.

The regulations relating to labeling permit a statement of age 
in the case of domestic vintage wine if bottled or packed by the per
mittee who crushed the grapes and further processed the wine, pro
vided there is stated the name of the viticultural area in which the 
grapes were grown and the wine was fermented. Vintage wine means 
a wine made wholly from grapes gathered in the same calendar year 
and grown and fermented in the same viticultural area.

86 W o r k  cited  at footnote 73, at p. 132.
81 G ro s s m a n , G u i d e  t o  W i n e s ,  S p i r i t s ,  

a n d  B e e r s  ( R e v is e d  E d .,  19 5 5 ) C h a p 
ter 14, “A m e r ic a n  W in e s .”

88 E x a m p le s  of n a m e s, not g e n e ric  or 
sem igeneric, w h ich  are d istin ctive  desig 
n a tio n s  of s p e c ific  n a tu ra l ta b le  w in es, 
w h e n  q u a lif ie d  b y  the w o rd  “w in e ” o r 
its  F r e n c h  o r  G e rm a n  e q u iv a le n t: B o r 
d eaux, M e d o c, S t. J u lie n . M a rg a u x , 
G r a v e s , B a rs a c , P o m e ro l, St. E m ilio n , 
Bourgogne, G ra n d  C h a b lis  or Bourgogne 
des E n v ir o n s  de C h a b lis , C o te  de N u its , 
G e v r e y -C h a m b e r t in ,  M o re y , C ham b o lle -

M u s ig n y , F la g e y -E c h e z e a u x , V o s n e - 
R o m a n e e , N u it s  o r N u it s -S t .  G e o rg e s, 
C o te  de B e a u n e , A lo x c -C o r t o n , S a v ig n y , 
B e a u n e , P o m m a rd , V o ln a y , S a n tc n a y , 
M e u rs a u lt , P u lig n y -M o n t r a c lie t ,  C h a s - 
s a g n e -M o n tra c h e t, C o te  M a c o n n a is e  o r 
M a ç o n n a is , M a ç o n , C o te  B e a u jo la is e , 
B e a u jo la is e , R h ô n e  o r C o te  de R h ô n e , 
C o te  R ô tie , H e r m it a g e , C h a t e a i n e u t- 
d u -P a p e , T a v e l,  L o ir e ,  A n jo u . C o te a u x  
du L a y o n , C o te a u x  de la  L o ir e ,  S a .im u r, 
A n jo u -S a u m u r , T o u r a in e , V o u v r a v ,  A l 
sace o r A ls a t ia n , M o s e l-S a a r -R m v e r , 
M o se l, S w is s  o r S u isse .
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In many countries, the word “wine’’ can be applied only to the 
fermented juice of grapes and its use is prohibited on the fermented 
juice of other fruits and agricultural products such as berries, apples, 
oranges, etc.sa In the United States, however, the standards of identity 
provide that the word wine may be used for several classes of fer
mented juice and the Internal Revenue Code of 1954 mentions over 
15 types of wines from different fruits, including grape wine.90

The standards of identity do recognize the five basic types of 
grape wine, while the Internal Revenue Code classifies wines by the 
amount of alcohol by volume—except sparkling and carbonated wines 
which are taxed at the highest rate—and range from 15 cents to twTo 
dollars per wine gallon.91

S ta n d a rd s  o f  Iden tity
There are, as promulgated by the Secretary of the Treasury, eight 

classes of wine. These include three classes of grape wine, citrus 
wine, fruit wine, wine from other agricultural products, aperitif wines, 
and imitation and substandard wine. In many instances, each of these 
classes is subdivided into types and subclasses.

The standards of identity that exist for grape wine are typical 
of the classification for all of the types of wines as regards alcoholic 
content, designation of table or dessert wines, and the tolerances for 
volatile acidity and amelioration.

Class 1—Grape Wine—“Grape Wine’’ is wine produced by the 
normal alcoholic fermentation of the juice of sound, ripe grapes 
(including restored or unrestored pure condensed grape must) with 
or without the addition, after fermentation, of pure condensed grape 
must, and with or without added brandy or alcohol, but w-ithout other 
addition or abstraction except as may occur in cellar treatment. The 
definition continues with tolerances for amelioration. Grape wine 
deriving its characteristic color or lack of color from the presence or 
absence of the red coloring matter of the skins, juice, or pulp of grapes 
may be designated as “red wine,” “pink wane" (or rose), “amber 
wine,’’ or “white wine,’’ as the case may be. Any grape wine contain-

sa A p p a r e n t ly  F r a n c e , I t a ly  an d  G e r 
m a n y  a llo w  o n ly  the use of fre s h  o r 
s l ig h t ly  d r ie d  g ra p e s  fo r  the m a k in g  
of “w ine.” Greece has a definition broad 
en o u g h  to e n co m p a ss  d r ie d  g ra p e s. See 
w o r k  c ite d  at fo otnote 73, at p. 16.

“ I R C  of 1939, S ec tio n  3 0 3 6 (c ) m e n 
tio ned peach w in e, c h e r r y  w in e, b e rr y  
w in e, a p r ic o t w in e, p ru n e  w in e, p lu m  
w in e, p e a r w in e, p a w p a w  w in e, p a p a y a  
w ine, pineapple wine, cantaloupe w ine 
a n d  ap p le  w in e.

91 7 1  S ta t. 9 ( 19 5 7 ) , 26 U S C  S ec. 5041.
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ing no added grape brandy or alcohol may be further designated as 
natural.

Grape wine is further classified as “table wine” or “dessert wine,” 
depending upon the alcoholic content by volume. Table wines may7 
not be in excess of 14 per cent alcohol by volume. Dessert \\ ines must 
have an alcoholic content in excess of 14 per cent but not exceeding 
24 per cent. There are provisions for the designation of sherry7, 
angelica, madiera. muscatel, port, and wines “having the taste, aroma 
and characteristics generally attributable” to those respective wines, 
and falling within a specified range of alcoholic content. These pro
visions relating to designation have been questioned by several writers 
from the standpoint of truthful labeling.92 Not only is it felt in some 
instances that the borrowing of European designations is questionable 
as a trade practice, but further, it may often involve deception of the 
consuming public.

Class 2— Sparkling Grape W ine—“Sparkling grape wine” is grape 
wine made effervescent with carbon dioxide resulting solely from the 
secondary fermentation of wine within a closed container, tank or 
bottle. “Champagne" 92 is a type of sparkling light white wine which 
derives its effervescence solely from the secondary fermentation of the 
wine within glass containers of not greater than one gallon capacity, 
and which possesses the “taste, aroma and other characteristics attrib
uted to champagne as made in the champagne district of France.04 
Wines produced by a secondary fermentation in large-sized, closed 
containers (Charmet and other processes) are called “champagne ty'pe” 
or “champagne style” or “American (or New York State, California, 
etc.) champagne-bulk process” in equally conspicuous lettering.

Class 3—Carbonated Grape W ine—Carbonated grape wine is wine 
made effervescent with carbon dioxide other than resulting solely from 
the secondary fermentation of the wine within a closed container, 
tank or bottle.

Class 4— Citrus W ine—The standards for citrus wine follow the 
pattern set by the standards for grape wine as to designation as table 
or dessert wine. Citrus wine derived wholly from one kind of citrus 
fruit shall be designated by the word “wine” qualified by the name of 
the citrus fruit, for example, “orange wine.” “grapefruit wine.” Citrus

"■’See footnote 75. area in France which under French law
ra See footnote c30. is the only district entitled to the desig-
M The “champagne district” referred nation “champagne.” The type wine is 

to is presumably the delimited Marne vin mousseax in any other area of France.
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w i n e  n o t  d e r i v e d  w h o l l y  f r o m  o n e  k i n d  o f  c i t r u s  f r u i t  s h a l l  b e  d e s i g 
n a t e d  a s  “ c i t r u s  w i n e ” o r  “ c i t r u s  f r u i t  w i n e ” q u a l i f ie d  b y  a  t r u t h f u l  a n d  
a d e q u a t e  s t a t e m e n t  o f  c o m p o s i t i o n  a p p e a r i n g  in  d i r e c t  c o n j u n c t i o n  
t h e r e w i t h .  A s  w i t h  g r a p e  w in e ,  a n y  c i t r u s  w i n e  c o n t a i n i n g  n o  a d d e d  
b r a n d y  o r  a l c o h o l  m a y  b e  f u r t h e r  d e s i g n a t e d  a s  “ n a t u r a l . ”

Class 5— Fruit wine— “ F r u i t  w i n e "  is  d e f in e d  a s  “ w i n e  ( o t h e r  t h a n  
g r a p e  o r  c i t r u s  w i n e )  p r o d u c e d  b y  t h e  n o r m a l  a l c o h o l i c  f e r m e n t a t i o n  
o f  t h e  ju i c e  o f  s o u n d ,  r ip e  f r u i t  T h e  p a t t e r n  o f  d e f in i t io n
s i m i l a r  t o  t h a t  o f  g r a p e  a n d  c i t r u s  w i n e  is  f o l lo w e d  a n d  f r u i t  w i n e  
c o n t a i n i n g  n o  a d d e d  b r a n d y  o r  a l c o h o l  m a y  b e  d e s i g n a t e d  a s  “ n a t u r a l . ” 
F r u i t  w i n e s  w h i c h  a r e  d e r i v e d  w h o l l y  ( e x c e p t  f o r  s u g a r ,  w a t e r  o r  
a d d e d  a l c o h o l )  f r o m  a p p l e s  o r  p e a r s  m a y  b e  d e s i g n a t e d  a s  “ c i d e r ” o r  
“ p e r r y , ” r e s p e c t i v e l y ,  a n d  sh a l l  b e  so  d e s i g n a t e d  if  l a c k i n g  in  v i n o u s  
t a s t e ,  a r o m a  a n d  c h a r a c t e r i s t i c s .  F r u i t  w i n e  d e r iv e d  w h o l l y  f ro n t  o n e  
k i n d  o f  f r u i t  s h a l l  b e  d e s i g n a t e d  b y  t h e  w o r d  “ w i n e ” q u a l i f ie d  b y  t h e  
n a m e  o f  s u c h  f r u i t ,  f o r  e x a m p l e ,  “ p e a c h  w i n e , ” “ b l a c k b e r r y  w i n e . ”

T h i s  l a t t e r  r e q u i r e m e n t  w a s  t h e  s u b j e c t  o f  l i t i g a t i o n  in  Gibson 
W ine Company v. Snyder.** G ib s o n  h a d  in  1948 c o m m e n c e d  t h e  p r o 
d u c t i o n  o f  b e r r y  w i n e  f r o m  t h e  b o v s e n  v a r i e t y .  I n  1949, t h e  D e p u t y  
C o m m i s s i o n e r  h a d  i s s u e d  an  i n t e r p r e t a t i v e  r u l i n g  t h a t  s u c h  w i n e  c o u ld  
b e  la b e le d  “ b l a c k b e r r y  w i n e . ” L a t e r ,  t h e  C o m m i s s i o n e r  a f t e r  a 
t h o r o u g h  i n v e s t i g a t i o n  o f  t r a d e  u s a g e s  r e l a t i v e  to  t h e  u s e  o f  t h e  
b o y s e n b e r r y ,  i n f o r m e d  G ib s o n  t h a t  t h e  w i n e  c o u ld  n o t  b e  la b e le d  
“ b l a c k b e r r y  w i n e ” b u t  r a t h e r  w o u l d  h a v e  to  b e  la b e le d  “ b o y s e n b e r r y  
w i n e . "  A f t e r  t h a t  r u l in g ,  G ib s o n  b r o u g h t  a  c iv i l  a c t i o n  s e e k i n g  a n  
i n j u n c t i o n  t o  r e s t r a i n  official i n t e r f e r e n c e  w i t h  t h e  u s e  o f  t h e  l a b e l  
“ b l a c k b e r r y  w i n e . ” T h e  d i s t r i c t  c o u r t  u p h e l d  t h e  a c t io n  o f  t h e  d i s t r i c t  
c o m m i s s i o n e r  s a y i n g :  96

“ T h e  F e d e r a l  A lc o h o l  A d m i n i s t r a t i o n  A c t  a n d  t h e  R e g u l a t i o n s  
r e l a t i n g  t o  l a b e l i n g  a n d  a d v e r t i s i n g  o f  w i n e  a r e  c l e a r ly  f o r  t h e  p r o t e c 
t io n  of t h e  c o n s u m e r .  T h e i r  p u r p o s e  is  to  e n a b l e  p u r c h a s e r s  t o  buy- 
w i n e  f o r  w h a t  i t  r e a l l y  is . . . w h e n  a  c u s t o m e r  b u y s  w in e  l a b e l e d  
b l a c k b e r r y  h e  e x p e c t s  a n d  is  e n t i t l e d  to  g e t  b l a c k b e r r y  w in e .  H e  h a s  
a  r i g h t  t o  p r o p e r  la b e l i n g .  I t  h a s  b e e n  h e ld  t h a t  t h e  c o n s u m e r  is  
e n t i t l e d  to  p r o t e c t i o n  a g a i n s t  a  s u b s t i t u t e  p r o d u c t  e v e n  w h e n  i t  is  
e q u a l l y  w h o l e s o m e  o r  e v e n  b e t t e r  t h a n  t h e  o r ig in a l  p r o d u c t . ”

T h e  p r i n c i p a l  c o n t e n t i o n  o f  G ib s o n  w a s  t h a t  t h e  b o y s e n b e r r y  is  a  
m e m b e r  of t h e  b l a c k b e r r y  f a m i l y  a n d  t h u s  s u c h  l a b e l i n g  w o u l d  b e

Kl 95 F. Supp. 145 (DC of D. C„ 1950), “ 95 F. Supp. 145, 146.
aff’d 194 F. 2d 329 (CA of D. C„ 1952).
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t r u t h f u l .  T h e  c o u r t  a n s w e r e d  t h a t  w h i l e  t h a t  w a s  t r u e ,  t h e r e  w e r e  
d i f f e r e n c e s  r e c o g n i z e d  b y  t h e  g r o w e r s ,  b y  t h e  F o o d  a n d  D r u g  A d m i n 
i s t r a t i o n  in  p r e s c r i b i n g  s t a n d a r d s  o f  i d e n t i t y  f o r  p r e s e r v e s ,  j a m s  a n d  
je l l ie s .  T h e  c o u r t  o f  a p p e a l s  u p h e l d  t h e  c o n c lu s i o n  o f  t h e  d i s t r i c t  
c o u r t  w i t h  o n e  j u d g e  d i s s e n t i n g .  T h e  d i s s e n t i n g  j u d g e  s u g g e s t e d  t h a t  
t h e  w in e  w o u l d  b e  l a b e l e d  “ B l a c k b e r r y  W i n e  ( B o y s e n  v a r i e t y ) . "  
T h e  m a j o r i t y ,  h o w e v e r ,  s u s t a i n e d  t h e  f i n d in g s  o f  t h e  C o m m i s s i o n e r  
a n d  t h e  d i s t r i c t  c o u r t ,  e s p e c i a l l y  in  v iew  o f  th e  f ac t  t h a t  th e  c o u r t  be low  
h a d  m a d e  d e t a i l e d  f i n d in g s  a s  to  t h e  n a t u r e  of t h e  b e r r i e s ,  t h e i r  h i s t o r y ,  
a n d  t h e  c h a r a c t e r i s t i c s  o f  t h e  w i n e  m a d e  f r o m  t h e m .  T h e  d e c i s io n  
u p h e l d  t h e  s c h e m e  o f  r e g u l a t i o n s  a s  p r o m u l g a t e d  b y  t h e  S e c r e t a r y  in  
w h a t  a p p e a r s  t o  b e  t h e  o n l y  c a s e  t e s t i n g  t h e  v a l i d i t y  o f  R e g u l a t i o n s  
N o .  4. A  l a t e r  r e g u l a t i o n  i s s u e d  b y  th e  S e c r e t a r y  p e r m i t t e d  w i n e  m a d e  
f r o m  t h e  o la l l ie  b e r r y  t o  b e  l a b e le d  “ B l a c k b e r r y  w in e  o f  t h e  O la l l i e  
v a r i e t y . "  97 F r o m  t i m e  to  t im e ,  i n t e r p r e t a t i v e  r u l i n g s  a r e  i s s u e d  f u r 
t h e r  d e f in i n g  t y p e  d e s i g n a t i o n s . 98

Class 6— W ine from other agricultural products— W i n e  o f  t h i s  
c l a s s  is w i n e  ( o t h e r  t h a n  g r a p e  w in e ,  c i t r u s  w in e ,  o r  f r u i t  w i n e )  m a d e  
b y  t h e  n o r m a l  a l c o h o l i c  f e r m e n t a t i o n  o f  s o u n d  f e r m e n t a b l e  a g r i c u l t u r a l  
p r o d u c t s ,  e i t h e r  f r e s h  o r  d r i e d .  R a i s i n  w i n e  is w i n e  o f  t h i s  c l a s s  m a d e  
f r o m  d r i e d  g r a p e s .  S a k e  is  w i n e  o f  t h i s  c l a s s  p r o d u c e d  f r o m  r ic e  in  
a c c o r d a n c e  w i t h  t h e  c o m m o n l y  a c c e p t e d  m e t h o d  o f  m a n u f a c t u r e  of 
s u c h  p r o d u c t .  T h e  f u r t h e r  s t a n d a r d s  f o r  t h i s  t y p e  o f  w in e  a r e  s i m i l a r  
t o  t h o s e  p r e v i o u s l y  n o t e d  in  t h e  o t h e r  c la s se s .

Class 7— Aperitif W ine— A p e r i t i f  w i n e  is w i n e  h a v i n g  a n  a l c o h o l i c  
c o n t e n t  o f  n o t  le s s  t h a n  15 p e r  c e n t  b y  v o l u m e  c o m p o u n d e d  f r o m  
g r a p e  w i n e  c o n t a i n i n g  a d d e d  b r a n d y  o r  a lc o h o l ,  f l a v o r e d  w i t h  h e r b s  
a n d  o t h e r  n a t u r a l  a r o m a t i c  f l a v o r in g  m a t e r i a l s ,  w i t h  o r  w i t h o u t  t h e  
a d d i t i o n  o f  c a r a m e l  f o r  c o l o r i n g  p u r p o s e s .  I t  m u s t  p o s s e s s  t h e  t a s t e ,  
a r o m a  o r  c h a r a c t e r i s t i c s  g e n e r a l l y  a t t r i b u t e d  to  a p e r i t i f  w i n e  a n d  s h a l l  
b e  s o  d e s i g n a t e d  u n l e s s  d e s i g n a t e d  a s  v e r m o u t h .  V e r m o u t h  is  in  t u r n  
d e f in e d  a s  a  “ t y p e  o f  a p e r i t i f  w i n e  c o m p o u n d e d  f r o m  g r a p e  w in e ,  
h a v i n g  t h e  t a s t e ,  a r o m a  a n d  c h a r a c t e r i s t i c s  g e n e r a l l y  a t t r i b u t e d  to  
v e r m o u t h . "  99 * 18

” Rev. Rul. 553, CB-1955. "“See Treat v. Taylor, 166 F. 1021
18 See Rev. Rul. 461, CB-1956, ‘ Poke- (CA of N. V., 1908) where the court 

berries, because of their toxic proper- held that “vermouth” was not wine 
ties, are not approved for use in the within either the commercial term or 
production of wine. . . .” the popular meaning of the term and

was not subject to a stamp -ax.
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Class 8—Imitation and substandard wine— I n  v i e w  o f  t h e  f a c t  t h a t  
t h e  d e f in i t io n s  in  t h i s  c l a s s  a r e  e x t r e m e l y  t e c h n i c a l  a n d  d e t a i l e d ,  i t  
s e e m s  su f f ic ie n t  to  m e n t i o n  t h a t  t h e  s t a n d a r d s  f o r  t h i s  c la s s  a r e  e x a c t l y  
w h a t  t h e  n a m e s  i m p l y  a n d  t h a t  v e r y  l i t t l e  i m i t a t i o n  o r  s u b s t a n d a r d  
w in e  h a s  f o u n d  i t s  w a y  t o  t h e  m a r k e t .

S t a n d a r d s  o f  Fill f o r  W i n e

A r t i c l e  V I I  o f  R e g u l a t i o n s  N o .  4  100 p r o v i d e s  f o r  s t a n d a r d s  o f  fill 
f o r  w i n e  a n d  c o n s i s t s  o f  t h r e e  s e c t i o n s ,  a s  f o l lo w s :

S e c t io n  70 e x e m p t s  ( I )  s a k e ;  (2 )  w i n e  p a c k e d  in  c o n t a i n e r s  o f  
five g a l l o n s  o r  m o r e ;  (3 )  i m p o r t e d  w in e  in  t h e  o r ig in a l  c o n t a i n e r s  in  
w h i c h  i t  e n t e r e d  i n t o  c u s t o m s  c u s t o d y ; (4 )  w i n e  w h i c h  w a s  d o m e s 
t i c a l l y  b o t t l e d  o r  p a c k e d  p r i o r  t o  t h e  e f f e c t iv e  d a t e  o f  t h e  a r t i c l e  if  
s u c h  c o n t a i n e r  o r  l a b e l  b e a r s  a  c o n s p i c u o u s  s t a t e m e n t  o f  t h e  n e t  c o n 
t e n t s ,  a n d  if t h e  a c t u a l  c a p a c i t y  o f  t h e  c o n t a i n e r  is  n o t  s u b s t a n t i a l l y  
le s s  t h a n  t h e  a p p a r e n t  c a p a c i t y  u p o n  v i s u a l  e x a m i n a t i o n  u n d e r  o r d i 
n a r y  c o n d i t i o n s  o f  p u r c h a s e  o r  u se .

S e c t io n  71 is  e n t i t l e d  “ S t a n d a r d  W i n e  C o n t a i n e r s "  a n d  c o n c e r n i n g  
t h i s  p r o v i s i o n  t h e r e  is  a  s t a t e m e n t  a s  t o  d e s i g n : “ I t  s h a l l  b e  so  m a d e  
a n d  f o r m e d  a s  n o t  t o  m i s l e a d  t h e  p u r c h a s e r . ” I n  t h e  w i n e  t r a d e ,  c e r 
t a i n  b o t t l e s  h a v e  t r a d i t i o n a l l y  b e e n  a s s o c i a t e d  w i t h  c e r t a i n  t y p e s  o f  
w in e s .  M a n y  t y p e s  h a v e  b o t t l e s  w h i c h  i m m e d i a t e l y  i d e n t i f y  t h e  t y p e  
d e s i g n a t i o n  w i t h o u t  t h e  n e c e s s i t y  o f  r e a d i n g  t h e  la b e l ,  e i t h e r  t h r o u g h  
s h a p e ,  c o lo r  o r  f a n c i fu l  d e s ig n .  T h u s ,  G e r m a n y  h a d  p r o t e c t e d ,  u n t i l  
r e c e n t l y ,  b y  l a w  t h e  u s e  o f  t h e  b o t t l e  t r a d i t i o n a l l y  u s e d  fo r  “ s t e i n 
w e i n . ” 101 O t h e r  G e r m a n  w i n e s  c a n  b e  d i s t i n g u i s h e d  b y  t h e  c o l o r  o f  
t h e  b o t t l e  e v e n  t h o u g h  t h e  s h a p e  is  s i m i l a r . 102 W h i l e  t h e r e  is  a p p a r 
e n t l y  n o t h i n g  in  t h e  w i n e  r e g u l a t i o n s  a s  to  t y p e s  o f  b o t t l e s  ( o t h e r  
t h a n  s t a n d a r d s  of fill a n d  d e c e p t i o n  o f  t h e  p u r c h a s e r  a s  t o  c a p a c i t y )  
t h e  a b o v e  p r o v i s i o n  w o u l d  s e e m  t o  p r o v i d e  f o r  t h e  r e j e c t i o n  o f  m i s 
l e a d i n g  b o t t l i n g .  A n  e x a m p l e  o f  b o t t l i n g  t h a t  w o u l d  c o n s t i t u t e  d e c e p 
t i o n  o f  t h e  p u r c h a s e r  w o u l d  b e  t h e  b o t t l i n g  o f  “ m u s c a t e l ” in  t r a d i t i o n a l

100 27 CFR Sec. 4.70-4.72.
101 Originally, only those wines grown 

on a hill called Steinmantel outside of 
W urzberg were entitled to be bottled in 
the bocksbeutal and be called “steinwein.” 
Today, all Franconian growers may use 
the bottle, but only the wines grown
on the Steinmantel may be labeled

“Steinwein.” See work cited at foot
note 78, at p. 51.

102 All Rhine wines and most white 
wines are bottled in tall fluted brown 
bottles. Moselle, Saar and Ruhr wines 
are bottled in tall fluted green or bluish- 
green bottles.
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R a ff ia - c o v e r e d  C h i a n t i  b o t t l e s  e v e n  t h o u g h  t h e  l a b e l i n g  is  p r o p e r  in  
a l l  r e s p e c t s .

S e v e r a l  c a s e s  a r i s i n g  u n d e r  S e c t io n  10 o f  t h e  F o o d  a n d  D r u g s  A c t  
o f  1906 i n v o l v e d  t h e  s h a p e  a n d  a p p e a r a n c e  o f  t h e  b o t t l e  in  t h e  c o n 
d e m n a t i o n  o f  c h a m p a g n e .  I n  United States v. Five Cases o f Cham
pagne 103 a  l ib e l  w a s  i s s u e d  a g a i n s t  five c a s e s  o f  s o - c a l l e d  c h a m p a g n e ,  
e a c h  c a s e  c o n t a i n i n g  2 4  b o t t l e s  o f  “v e r y  c h e a p ,  o r d i n a r y ,  l o w - g r a d e  
c a r b o n a t e d  w h i t e  w i n e . ” I n  i s s u i n g  t h e  j u d g m e n t  o f  c o n d e m n a t i o n ,  
t h e  C o u r t  s a id  : 104

“ T h e  b o t t l e  i t s e l f  is o f  t h e  s a m e  s h a p e  a n d  m a d e  in  i m i t a t i o n  of 
t h e  o r d i n a r y  c h a m p a g n e  b o t t l e .  T h i s  b o t t l e  is  c o r k e d  a n d  d r e s s e d  
a b o u t  t h e  n e c k  t h e  s a m e  a s  a n d  in  v e r y  c lo se  i m i t a t i o n  in  e v e r y  w a y  
o f  t h e  o r d i n a r y  g e n u i n e  c h a m p a g n e  b o t t l e ,  o r  b o t t l e  c o n t a i n i n g  c h a m 
p a g n e :  f o r  i n s t a n c e ,  M u m n r ' s  E x t r a  D r y  . . . .  I n  s h o r t ,  t h e  b o t t l e s  
c o n t a i n i n g  t h e  c h e a p  c a r b o n a t e d  w i n e  a r e  s u c h  a c lo se  i m i t a t i o n  in  
f o rm ,  o r  s h a p e ,  d r e s s ,  c o r k in g ,  a n d  la b e l ,  t h a t  t h e  o r d i n a r y  o b s e r v e r  
w o u l d  a n d  e a s i l y  d o e s  m i s t a k e ,  a c c e p t ,  a n d  u s e  t h e  i m i t a t i o n  a s  a  g e n u 
in e  b o t t l e  o f  i m p o r t e d  c h a m p a g n e . ”

S im i l a r lv .  in  D uffy-M ott Company v. United S ta te s1"* th e  c o u r t  
w e i g h e d  h e a v i l y  t h e  t e s t i m o n y  o f  e x p e r t s  in  t h e  c h a m p a g n e  t r a d e  a s  
t o  t h e  a p p e a r a n c e  o f  t h e  b o t t l e s .  T h e r e ,  t h e  c l a i m a n t  h a d  p u t  c a r 
b o n a t e d  a p p l e  ju ic e ,  w i t h  c a p s i c u m  a d d e d ,  in to  b o t t l e s  w h i c h  in  f o r m  
a n d  d r e s s  r e s e m b l e d  c h a m p a g n e  a n d  la b e le d  t h e m  “ S p a r k l i n g  W h i t e  
S e a l . ” O n  a p p e a l ,  t h e  C i r c u i t  C o u r t  o f  A p p e a l s  q u o t e d  f r o m  t h e  t e s t i 
m o n y  in  t h e  t r i a l  c o u r t : 1015

“ O . A n d  if  y o u  c o u l d  h a v e  r e a d  t h e  w o r d s ,  “ D u f t y - M c t t "  f r o m  
y o u r  s e a t  u p o n  t h e  w i t n e s s  s t a n d ,  y o u  w o u l d  n o t  h a v e  a n s w e r e d ,  w o u l d  
y o u ,  t h a t  i t  l o o k e d  l ik e  c h a m p a g n e . 4

A .  O n  t h e  t a b l e  t h e r e  i t  lo o k s  l ik e  a  c h a m p a g n e  p a c k a g e ,  a n d  I  
m i g h t  s a y  i t  lo o k s  l ik e  a  b o t t l e  o f  c h a m p a g n e ,  u n l e s s  I  l o o k e d  a t  t h e  
b o t t l e  c lo s e ly  a n d  s a w  t h e  la b e l ,  t h e n  I  w o u l d  k n o w  i t  w a s  n o t . ” (s ic)

T h u s ,  e v e n  t h o u g h  t h e  l a b e l i n g  w a s  t r u t h f u l ,  t h e  g e n e r a l  a p p e a r 
a n c e  o f  t h e  p a c k a g i n g  a n d  t h e  p a r t i c u l a r  t y p e  b o t t l e  u s e d  w e r e  
i m p o r t a n t  f a c t o r s  in  d e t e r m i n i n g  w h e t h e r  o r  n o t  t h e  p r o d u c t  a c t u a l l y  
m i s l e d  t h e  p u r c h a s i n g  p u b l ic .  [The End] * 101

103 205 F. 817 (DC N. Y., 1913). 103 285 F. 737 (CA-3, 1923).
101 See footnote 103, at p. 518. 1,16 See footnote 105, at 738.
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A d d i t i v e s  a n d  t h e  F D A

B y J .  K E N N E T H  KIRK

The Author, Assistant Commissioner, Food and Drug Admin
istration, Department of Health, Education, and Welfare, 
Presented This Paper at the Chemical Development Associa
tion Meeting, Bedford Springs, Pennsylvania, May 25, 1961.

I M U S T  C O N F E S S  t h a t  w h e n  1 r e c e iv e d  y o u r  p r o g r a m  l a s t  w e e k ,  
I  h a d  d e f in i t e  q u a l m s  a b o u t  m a k i n g  t h i s  a p p e a r a n c e .  I t  s e e m e d  t o  

m e  t h a t  p e r h a p s  I  w o u l d  h a v e  b e e n  b e t t e r  a d v i s e d  t o  h a v e  t r i e d  to  
p e r s u a d e  D r .  L e h m a n  t o  m e e t  w i t h  y o u  in  m y  s te a d .  S t a r t i n g  o u t ,  
h o w e v e r ,  o n  t h e  o r e m i s e  t h a t  I  a m  n o t  a  p h a r m a c o l o g i s t ,  I  d o  h a v e  a  
f e w  t h o u g h t s  w h i c h  m i g h t  b e  p e r t i n e n t  to  t h e  b a s i c  s u b j e c t  o f  t h e  
c o n f e r e n c e .

W h i l e  t h e r e  is  n o  q u e s t i o n  b u t  t h a t  c u r r e n t  a c t i v i t i e s  h a v e  m a rk e d ly  
i n c r e a s e d  t h e  ro le  o f  t h e  t o x i c o l o g i s t  in  b o t h  i n d u s t r y  a n d  g o v e r n m e n t ,  
w e  s h o u l d  p e r h a p s  m a k e  s u r e  t h a t  w e  d i s a b u s e  t h o s e  w h o  s e e m  to  
b e l i e v e  t h a t  t h e  id e a  o f  p r e t e s t i n g  f o o d  i n g r e d i e n t s  is  s o m e t h i n g  n e w .  
A d m i t t e d l y ,  t h e  f a c t  t h a t  t h i s  m u s t  b e  d o n e  in  a c c o r d a n c e  w i t h  l a w  
i s  n e w ,  b u t  f o r  m a n y  y e a r s  o u r  p h a r m a c o l o g i s t s  h a v e  b e e n  d e a l i n g  w i t h  
t h o s e  w h o  w e r e  g e n u i n e l y  i n t e r e s t e d  in  m a k i n g  s u r e  b e f o r e  m a r k e t i n g  
t h a t  t h e  p r o d u c t s  t h e y  c o n t e m p l a t e d  w e r e  e n t i r e l y  sa fe .

I n c i d e n t a l l y ,  t h e r e  h a s  b e e n  n o t e d  w h a t  m i g h t  b e  c a l l e d  a  s l i g h t  
a t t i t u d e  o f  j u s t i f i a b l e  s m u g n e s s  o n  t h e  p a r t  o f  t h o s e  w h o  d id  t h e  
n e c e s s a r y  p h a r m a c o l o g i c a l  i n v e s t i g a t i o n s  e v e n  t h o u g h  t h e  l a w  p r e v i 
o u s l y  d id  n o t  r e q u i r e  t h a t  t h i s  b e  d o n e  in  t h a t  n o w  t h e y  h a v e  p r i o r  
s a n c t i o n s  f o r  t h e  i t e m s  in v o l v e d  a n d  n e e d  h a v e  n o  c o n c e r n  a s  f a r  a s  t h e  
F o o d  A d d i t i v e s  A m e n d m e n t  t o  t h e  F e d e r a l  F o o d ,  D r u g ,  a n d  C o s m e t i c  
A c t  is  i n v o lv e d .

C e r t a i n l y  t h e  r e q u i r e m e n t s  o f  t h i s  a m e n d m e n t  h a v e  c a l l e d  f o r  
t o x i c o l o g i c a l  i n v e s t i g a t i o n s  o f  f o o d  i n g r e d i e n t s  o n  a  m u c h  l a r g e r  s c a le  
t h a n  h a s  e v e n  b e e n  a c c o m p l i s h e d  in  t h e  p a s t .  T h e r e  a r e  t h o s e  w h o  
b e l i e v e  t h a t  t h e  l a w  s h o u l d  h a v e  c a l l e d  f o r  t h e  F o o d  a n d  D r u g  A d m i n 
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i s t r a t i o n  t o  c o n d u c t  a l l  o f  t h e  n e c e s s a r y  p h a r m a c o l o g i c a l  s t u d i e s  o n  
f o o d  i n g r e d i e n t s  a n d  e i t h e r  c l e a r  o r  r e j e c t  t h e  i t e m s  o n  t h e  b a s i s  o f  t h e  
r e s u l t s .  O b v i o u s l y ,  a n y o n e  w h o  k n o w s  t h e  f a c t s  o f  life  r e c o g n i z e s  t h a t  
t h i s  w o u l d  b e  a  p r a c t i c a l  i m p o s s ib i l i t y .  T h i s  d o e s  n o t  m e a n  t h a t  a s  
f a r  a s  i n v e s t i g a t i o n s  a r e  c o n c e r n e d  t h e  D i v i s i o n  o f  P h a r m a c o l o g y  o f  
t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  is  o u t  o f  b u s in e s s .  W e  a r e  c o n 
d u c t i n g  s t u d i e s  a n d  e x p e c t  t o  c o n t i n u e  t o  d o  so  b u t  w i t h  o u r  l i m i t e d  
f a c i l i t i e s  t h e s e  s t u d i e s  a r e  n e c e s s a r i l y  o n  a  v e r y  s e l e c t e d  b a s i s ,  l a r g e l y  
t o  m e e t  t h e  n e e d s  o f  t h e  r e g u l a t o r y  s id e  o f  t h e  F o o d  a n d  D r u g  A d m i n 
i s t r a t i o n ' s  a c t iv i t i e s .  D r .  L e h m a n  a d v i s e s  m e  t h a t  h e  c o n s t a n t l y  h a s  
a  s u b s t a n t i a l  w a i t i n g  l i s t  o f  i t e m s  w h i c h  h e  w o u l d  l ik e  to  i n v e s t i g a t e  
b u t  f o r  w h ic h ,  so  f a r ,  t h e r e  h a v e  b e e n  n o  f a c i l i t i e s  a v a i la b le .

I t  h a s  b e e n  s a id  t h a t  t h e  r e q u i r e m e n t s  fo r  t o x i c i t y  t e s t i n g  a s  s e t  
f o r t h  in  t h e  F o o d  A d d i t i v e s  A m e n d m e n t  a r e  u n f a i r  to  t h e  s m a l l e r  
m a n u f a c t u r e r  w h o  d o e s  n o t  h a v e  t h e  f i n a n c ia l  r e s o u r c e s  w h i c h  w o u l d  
e n a b le  h im  to  d o  t h e  n e c e s s a r y  jo b .  W h e r e  t h i s  is  t r u e ,  w e  w o u l d ,  
o f  c o u r s e ,  a g r e e  t h a t  i t  is  u n f o r t u n a t e ,  b u t  in  r e c o g n i t i o n  o f  t h e  
o b j e c t i v e s  o f  t h i s  l a w  f r o m  t h e  s t a n d p o i n t  o f  p r o t e c t i o n  o f  t h e  p u b l i c  
h e a l t h ,  w e  d o n ' t  s e e  w h e r e  s u c h  e c o n o m i c  c o n s i d e r a t i o n s  c a n  b e  
g i v e n  w e i g h t .

W e  in  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  a n d  p e o p l e  in  i n d u s t r y  
g e n e r a l l y ,  in  o u r  o p in io n ,  a r e  in  w h o l e h e a r t e d  a g r e e m e n t  t h a t  t h i s  l a w  
is b a s i c a l ly  a  g o o d  o n e  w h i c h  is  in  t h e  i n t e r e s t  o f  c o n s u m e r  h e a l t h  
a n d  w e l l - b e in g .  I t  h a s  a l r e a d y  h a d  s o m e  v e r y  g o o d  e f f e c ts  w h i c h  h a v e  
n o t  b e e n  t h e  s u b j e c t  o f  w i d e s p r e a d  p u b l i c i t y  o r  e v e n  o f  Federal Register 
p u b l i c a t i o n .  W e  h a v e  l e a r n e d  o f  a  n u m b e r  o f  i n s t a n c e s  w h e r e ,  in  
r e v i e w i n g  t h e i r  i n g r e d i e n t s  a n d  o p e r a t i o n s  to  se e  w h e r e  t h e y  s to o d  
u n d e r  t h e  F o o d  A d d i t i v e s  A m e n d m e n t ,  m a n u f a c t u r e r s  h a v e ,  on  t h e i r  
o w n  in i t i a t i v e ,  c o m e  t o  t h e  c o n c lu s i o n  t h a t  c e r t a i n  i t e m s  s h o u l d  b e  
r e m o v e d  f r o m  t h e  fo o d  s u p p l y  f o r t h w i t h .  W i t h o u t  f a n f a r e  t h i s  h a s  
b e e n  d o n e .

W h i l e  t h e r e  w e r e  a  n u m b e r  o f  C o n g r e s s i o n a l  h e a r i n g s  o n  t h e  
s u b j e c t  o f  c h e m i c a l s  in  o u r  fo o d  s u p p l y  w h i c h  t o o k  p la c e  o v e r  a  p e r io d  
o f  s e v e r a l  y e a r s  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  a m e n d m e n t  in  1958, 
i t  is, w e  b e l ie v e ,  a  g o o d  s ig n  t h a t  t h e  a m e n d m e n t  w a s  e n a c t e d  w i t h o u t  
t h e  i m p e t u s  o f  s o m e  c a l a m i t y  s u c h  a s  t h e  e l ix i r  o f  s u l f a n i l a m i d e  t r a g e d y  
w h i c h  w a s  in  l a r g e  m e a s u r e  r e s p o n s i b l e  f o r  t h e  i n c lu s io n  o f  t h e  n e w -  
d r u g  c l e a r a n c e  p r o c e d u r e s  in  t h e  1938 s t a t u t e .
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W e  h a v e  h a d  r e p o r t s  o f  t r a g e d i e s  i n v o l v i n g  t h e  fo o d  s u p p l y  o f  
o t h e r  c o u n t r i e s  o f  t h e  w o r l d  a n d  w e  h a v e  b e e n  v e r y  h a p p y  t o  b e  a b l e  
t o  r e a s s u r e  o u r  c o n s u m e r s  w h o  b e c a m e  c o n c e r n e d  a b o u t  t h o s e  r e p o r t s  
t h a t  t h e  F o o d  A d d i t i v e s  A m e n d m e n t  w a s  d e s i g n e d  s q u a r e l y  to  p r e 
v e n t  t h e  t y p e  o f  i n ju r i e s ,  a n d  e v e n  d e a t h s ,  w h i c h  h a d  r e s u l t e d  f r o m  
t h e  u s e  o f  u n t e s t e d  fo o d  i n g r e d i e n t s  in  t h o s e  o t h e r  p a r t s  o f  t h e  w o r l d .

W e  m u s t  a l l  r e c o g n iz e ,  h o w e v e r ,  t h a t  t h e  e x i s t e n c e  o f  t h e  F o o d  
A d d i t i v e s  A m e n d m e n t  a l o n e  is  n o t  g o i n g  t o  d o  t h e  jo b .  W e  m u s t  
h a v e  c o m p l i a n c e  o n  t h e  p a r t  o f  i n d u s t r y  a n d  a s t r o n g  e n f o r c e m e n t  
p o l i c y  t o  d e a l  w i t h  i n s t a n c e s  w h e r e  t h e  t e r m s  o f  t h e  a m e n d m e n t  a r e  
n o t  b e i n g  m e t .

A  g r e a t  d ea l  h a s  b e e n  p u b l i s h e d  o n  v a r i o u s  m e t h o d s  o f  p r o c e d u r e  
t o  d e t e r m i n e  t h e  t o x i c o lo g ic a l  f a c t s  a b o u t  fo o d  i n g r e d i e n t s  a n d  I  a m  
s u r e  t h a t  n o  g o o d  p u r p o s e  w o u l d  b e  s e r v e d  b y  t r y i n g  t o  o u t l i n e  t h e s e  
t o  y o u  to d a y .  W h e n  y o u  c o m e  r i g h t  d o w n  to  i t ,  w h a t  o u r  s c i e n t i s t s  
n e e d  is g o o d  e v i d e n c e  o f  s a f e ty ,  a n d  w h i l e  n o t h i n g  in  t h e  l a w  r e q u i r e s  
a n y o n e  t o  d i s c u s s  w i t h  o u r  p h a r m a c o l o g i s t s  a  p r o g r a m  of  i n v e s t i g a t i o n  
b e f o r e  it  is s ta r t e d ,  w e  c a n n o t  u r g e  to o  s t ro n g ly  a g a in s t  a  stand-off ish  
a t t i t u d e  in s u c h  a n  o p e r a t i o n .

O n c e  a  p r o g r a m  f o r  i n v e s t i g a t i o n  o f  a  f o o d  a d d i t i v e  is  t e n t a t i v e l y  
s e t  u p ,  o u r  p e o p l e  w i l l  b e  m o r e  t h a n  h a p p y  t o  s i t  d o w n  w i t h  y o u  a n d  
g o  o v e r  i t  t o  se e  w h e t h e r ,  in  t h e i r  o p in io n ,  t h e  w o r k  w o u l d  b e  l ik e ly  to  
s u p p l y  t h e  i n f o r m a t i o n  t h a t  t h e y  w o u l d  n e e d  in  t h e  e v a l u a t i o n  o f  a n y  
fo o d  a d d i t i v e  p e t i t i o n .  S o m e  p e o p l e  d id  n o t  d o  t h i s  p e r h a p s  in  t h e  
b e l i e f  t h a t  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n ’s p h a r m a c o l o g i s t s  m ig h t  
b e  so  c o n s e r v a t i v e  t h a t  t h e y  w o u l d  s u g g e s t  a d d i t i o n a l  w o r k .  S o m e 
t i m e s  o u r  p e o p l e  d o  p o i n t  o u t  t h e  n e e d  f o r  s o m e  c h a n g e s  i n v o l v i n g  
a d d i t io n a l  s tu d ie s  n o t  in th e  p ro p o s e d  o u t l in e  o f  tox ico log ical  w o rk ,  b u t  
I  k n o w  o f  s o m e  i n s t a n c e s  w h e r e  t h e  r e v e r s e  h a s  b e e n  t h e  ca se .  P e o p l e  
h a v e  c o m e  to  o u r  D iv i s i o n  o f  P h a r m a c o l o g y  w i t h  a p r o g r a m  of  s t u d y  
a n d  h a v e  b e e n  t o l d  t h a t  t h e  w o r k  w o u ld ,  a s  f a r  a s  w e  w e r e  c o n c e r n e d ,  
b e  w h o l l y  u n n e c e s s a r y .  S o  i t  r e a l l y  w o r k s  b o t h  w a y s .

P e r h a p s  t h e  m o s t  c o n t r o v e r s i a l  i t e m  in  t h e  F o o d  A d d i t i v e s  A m e n d 
m e n t  is  t h e  D e l a n e y  o r  a n t i c a n c e r  c la u s e .  S a y  w h a t  y o u  w i l l ,  t h i s  
c l a u s e  is  in  t h e  la w .  T h e r e  is  n o  w a y  b y  w h i c h  t h e  F o o d  a n d  D r u g  
A d m i n i s t r a t i o n  w il l  t a k e  a n y  a c t i o n s  w h i c h  a r e  in  co n f l i c t  w i t h  i t s  
p r o h i b i t i o n s .  W e  h a v e  s e e n  s t a t e m e n t s  a n d  a r t i c l e s  o v e r  t h e  p a s t  
t w o  y e a r s  w h i c h  in d i c a t e  t h e  b e l ie f  o n  t h e  p a r t  o f  s o m e  t h a t  t h e  
D e l a n e y  C l a u s e  w i l l  r e s u l t  in  t h e  d i s c o n t i n u a n c e  o f  r e s e a r c h  a c t iv i t i e s
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b y  i n d u s t r y ;  t h a t  w i t h  t h i s  c l a u s e  un  t h e  b o o k s  t h e r e  w o u l d  he  n o  
p o in t  in a n y o n e  t r y i n g  to  d e v e lo p  n e w  i m p r o v e m e n t s  fo r  fo o d s .  W e 
s t r o n g l y  b e l i e v e  t h a t  t h i s  is  n o t  th e  c a se  a n d  t h a t  t h e  r e c o r d  n e w  
i t e m s  s in c e  t h e  F o o d  A d d i t i v e s  A m e n d m e n t  w a=  e n a c t e d  c l e a r ly  d i s 
p r o v e s  a n y  s u c h  th e o r i e s .

W e in t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  se e  n o  r e a s  m  w h y  a 
f i rm  w h i c h  w a n t s  to  i m p r o v e  a fo o d  p r o d u c t  s h o u ld  n o t  g o  a h e a d  a n d  
d o  th is .  I f  t h e  i m p r o v e m e n t  is  f o u n d  to  b e  a  c a n c e r  p r o d u c e r ,  t h e  
m a n u f a c t u r e r  w o u l d n ' t  a n d  s h o u ld n  t w a n t  to  u s e  it  a n y w a y ,  w i t h  o r  
w i t h o u t  a  D e l a n e y  c la u s e .

I n  m a k i n g  t h i s  c o m m e n t .  I a m  n o t  u n m i n d f u l  o f  t h e  f a c t  t i a t  a 
sp e c ia l  s i t u a t i o n  m a y  a p p l y  in  t h e  c a s e  o f  f e e d s  fo r  f o o d - p r o d u c i n g  
a n i m a l s  a n d  c o n s i d e r a t i o n  is  b e i n g  g iv e n  to  t h e  p o s s i b i l i t y  t h a t  t h e  
D e l a n e v  c l a u s e  c o u ld  b e  a m e n d e d  s o m e w h a t  in  t h a t  p a r t i c u l a r  field.

C u r r e n t l y ,  t h e  fo o d  a d d i t i v e s  s ta f f  a n d  t h e  s c ie n t i f i c  p e r s o n n e l  o f  
t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  a r e  w o r k i n g  d i l i g e n t l y  on  p e n d i n g  
p e t i t i o n s  f o r  fo o d  a d d i t i v e  r e g u l a t i o n s .  A d m i t t e d l y ,  p r o g r e s s  in  h a n 
d l i n g  t h e s e  p e t i t i o n s  h a s  b e e n  s l o w e r  in s o m e  a r e a s  t h a n  w e  w o u l d  l ike .  
W h e r e  t h e  d e l a v s  h a v e  b e e n  c a u s e d  b y  t h e  n e e d  fo r  a d d i t i o n a l  i n f o r 
m a t i o n  to  b e  s u r e  t h a t  t h e  p r o d u c t  p r o p o s e d  f o r  u s e  is. in f a c t .  sa fe ,  
w e  h a v e  n o  a p o l o g i e s  to  o ffe r .  W e h a v e ,  h o w e v e r ,  in r e c e n t  m o n t h s  
b e e n  a b l e  to  p u t  i n t o  e f f e c t  b e t t e r  p r o c e d u r e s  f o r  h a n d l i n g  fo o d  a d d i 
t iv e  p e t i t i o n s  w h i c h  a l s o  i n v o lv e  p e s t i c id e  r e g u l a t i o n s ,  n e w  d r u g s ,  a n d  
fo o d  s t a n d a r d s  m a t t e r s .  W e th i n k  w e  a r e  d o i n g  b e t t e r  t i m e - w i s e  a n d  
w e  a r e  s t r i v i n g  to  i m p r o v e  f u r t h e r .

R i g h t  n o w .  w e  h a v e  b e f o r e  u s  a  v e r y  s u b s t a n t i a l  n u m b e r  of 
r e q u e s t s  f o r  f u r t h e r  e x t e n s i o n  o f  th e  e f f e c t iv e  d a t e  p u r s u a n t  to  t h e  
a u t h o r i t y  o f  t h e  l a w  w h i c h  w a s  s ig n e d  b y  t h e  P r e s i d e n t  e a r ly  in A p r i l .  
W h i l e  t h i s  la w  d o e s  g iv e  u s  t h e  a u t h o r i t y  t o  a u t h o r i z e  f u r t h e r  e x t e n 
s io n s  u p  to  a c u t -o f f  d a t e  o f  J u n e  30. 1964. t h e r e  is n o t h i n g  a u t o m a t i c  
a b o u t  th is .  W e h a v e  i s s u e d  r e g u l a t i o n s  w h i c h  o u t l i n e  t h e  t y p e  o f  
i n f o r m a t i o n  w h i c h  is n e e d e d  in  o r d e r  t o  j u s t i f y  c o n s i d e r a t i o n  o f  a 
f u r t h e r  e x t e n s i o n  f o r  s u c h  t i m e  a s  is  n e c e s s a r y — n o t  to  19b4 :n  e v e r y  
c a s e — a n d  s o  fa r ,  w e  h a v e  h a d  to  r e t u r n  q u i t e  a  f e w  r e q u e s t s  fo r  f u r t h e r  
e x t e n s i o n  b e c a u s e  t h e  n e c e s s a r y  i n f o r m a t i o n  w a s  n o t  i n c lu d e d  in t h e  
r e q u e s t .  V e r y  s h o r t l y ,  y o u  w il l  s t a r t  to  s e e  Federal Register n o t i c e s  
o f  e x t e n s i o n s  w h i c h  h a v e  b e e n  g r a n t e d  a n d  if w e  g e t  t h e  n e c e s s a r y  
i n f o r m a t i o n  in  t im e ,  w e  s h o u ld  h a v e  all  o f  t h e s e  p u b l i s h e d  b y  J u ly  1, 
1961, t h e  d a t e  o n  w h i c h  all p r i o r  e x t e n s i o n  a u t h o r i z a t i o n s  f in a l ly  e x p i r e .
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S o m e  o f  y o u  m a y  h a v e  a l r e a d y  n o t e d  a  n e w  p r o c e d u r e  o n  t h e  
p a r t  o f  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n .  W e  h a v e  b e e n  a b l e  to  
a r r a n g e  f o r  s o m e  o f  o u r  p h a r m a c o l o g i s t s ,  c h e m i s t s ,  a n d  o t h e r  s c i e n t i s t s  
w h o  d e a l  w i t h  fo o d  a n d  d r u g  p r o b l e m s  to  m a k e  b r ie f  t r i p s  i n t o  t h e  field  
t o  p a r t i c i p a t e  in  f a c t o r y  i n s p e c t i o n s  w i t h  o u r  i n s p e c t o r s .  S o  fa r .  w e  
h a v e  f o u n d  t h a t  t h i s  w o r k s  o u t  v e r y  w e l l  t o  t h e  a d v a n t a g e  b o t h  o f  t h e  
A Y a s h in g to n  s c i e n t i s t s  a n d  t h e  f ie ld  i n s p e c t o r .  W e  a n t i c i p a t e  t h a t  w e  
w i l l  b e  a b l e  to  c o n t i n u e  t h i s  p r o g r a m  j u s t  a s  l o n g  a s  i t  c o n t i n u e s  to  
p a y  d iv id e n d s .

A n o t h e r  i t e m  o n  t h e  a g e n d a  in v o lv e s  t h e  r e g u l a t i o n s  u n d e r  t h e  
1960 C o l o r  A d d i t i v e  A m e n d m e n t s .  AA'e p u b l i s h e d  t h e  p r o p o s e d  r e g u 
l a t i o n s  a n d  r e c e iv e d  a  v e r y  s u b s t a n t i a l  a m o u n t  o f  c o m m e n t .  T h i s  is  
c u r r e n t l y  b e i n g  e v a l u a t e d  a n d  w e  e x p e c t  t o  b e  a b l e  s h o r t l y  t o  p u b l i s h  
t h e  f in a l  r e g u l a t i o n s .

L e s s  t h a n  a  m o n t h  a g o ,  w e  p u b l i s h e d  t h e  p r o p o s e d  r e g u l a t i o n s  fo r  
t h e  n e w  H a z a r d o u s  S u b s t a n c e s  L a b e l i n g  A c t .  S i x t y  d a y s  w e r e  g iv e n  
f o r  c o m m e n t  a n d  f r o m  al l  w e  h a v e  h e a r d  to  d a t e  i t  lo o k s  a s  t h o u g h  
w e  w i l l  g e t  q u i t e  a  s u b s t a n t i a l  a m o u n t .

A l l  o f  t h i s  is  e x t r e m e l y  w e l c o m e  to  u s .  W e  n e e d  i n d u s t r y ’s h e lp  
t o  b e  s u r e  t h a t  t h e  r e g u l a t i o n s  w e  i s s u e  a r e  t h e  b e s t  t h a t  c a n  b e  
f o r m u l a t e d .

T h e  h a z a r d o u s  s u b s t a n c e s  l e g i s l a t i o n  o p e n s  u p  a  b r a n d  n e w  field 
f o r  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n .  I n  t h e  s h o r t  t i m e  t h a t  w e  
h a v e  b e e n  d e a l i n g  w i t h  t h i s  l a w ,  w e  h a v e  f o u n d  t h a t  t h e r e  is  a  g r e a t  
d e a l  w h i c h  w e  d i d n ' t  k n o w  a b o u t  s u b s t a n c e s  w h i c h  a r e  s u b j e c t  to  
t h i s  la w .

I n  a t t e m p t i n g  to  c h e c k  o n  p h a r m a c o l o g i c a l  d a t a ,  o u r  p h a r m a c o l o 
g i s t s  h a v e  b e e n  c o n t a c t i n g  s o m e  m a n u f a c t u r e r s  a n d  h a v e  l e a r n e d  t h a t ,  
a t  l e a s t  in  s o m e  a r e a s ,  t h e r e  is  q u i t e  a  b i t  o f  to x i c o lo g ic a l  i n f o r m a t i o n  
a b o u t  t h e s e  c h e m ic a l s  w h i c h  h a s  b e e n  a c q u i r e d  b y  t h e  m a n u f a c t u r e r s  
o v e r  t h e  y e a r s  b u t  w h i c h  h a s  n e v e r  b e e n  t h e  s u b j e c t  o f  a n y  p u b l i c a t i o n .  
\ \ re h a v e  a p p r e c i a t e d  g r e a t l y  t h e  c o o p e r a t i o n  w h i c h  h a s  b e e n  a f fo rd e d  
o u r  p e o p l e  in  t h e s e  i n q u i r i e s .  AAre e x p e c t  to  b e  m a k i n g  m o r e  o f  t h e m .  
I n  t h e  m e a n t i m e ,  h o w e v e r ,  w e  a r e  w o n d e r i n g  if  n o w  t h a t  w e  h a v e  t h e  
H a z a r d o u s  S u b s t a n c e s  L a b e l i n g  A c t  t h e r e  w o u l d  b e  a n y  p o s s i b i l i t y  
t h a t  o n e  o r  m o r e  o f  t h e  i n t e r e s t e d  i n d u s t r y  g r o u p s  c o u ld  u n d e r t a k e  a 
p r o j e c t  o f  t r y i n g  t o  g e t  t o g e t h e r  a l l  o f  t h i s  u n p u b l i s h e d  i n f o r m a t i o n  
a b o u t  t h e  t o x i c o l o g y  o f  c h e m i c a l s  w h i c h  m a y  f in d  t h e i r  w a y  i n t o  t h e  
h o u s e h o l d .  O u r  p e o p l e  w o u l d  b e  v e r y  g l a d  to  d i s c u s s  a n y  s u c h  p r o j e c t  
if  t h e  s e e d  o f  t h e  id e a  f a l l s  o n  f e r t i l e  g r o u n d .  [The End]
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Y o u r  L a b e l ,  L a b e l i n g  a n d  t h e  L a w

By ROBERT M .  RUBENSTEIN

The Author Delivered This Talk at the Forty-fourth Annual 
Convention of the National Fruit and Syrup Manufactur
ers Association, in New York City, on April 2, 1961.

TH E  N E E D S  o f  o u r  c o m p l e x  s o c i e t y  a r e  s u c h  a s  t o  r e q u i r e  l a w s  
t o  g o v e r n  o u r  c o n d u c t  in  e v e r y  a r e a .  A n d  t h i s  is  g e n e r a l l y  r e c o g 

n i z e d  a s  b e i n g  n e c e s s a r y  a n d  d e s i r a b l e  in  o u r  i n t e r e s t s .  C o n c o m i t a n t  
w i t h  t h i s  n e e d  o r  r e q u i r e m e n t  is  t h e  b u r d e n  w h i c h  i t  i m p o s e s  o n  t h e  
v e r y  s o c i e t y  i t  is  i n t e n d e d  to  s e rv e .  T h i s ,  to o ,  is  p r o p e r  a n d  g o o d .

F o o d  b e i n g  a  b a s ic  h u m a n  n e e d ,  i t  m a k e s  s e n s e  t h a t  t h e  l a w 
m a k e r s  s h o u l d  p r e s c r i b e  a p p r o p r i a t e  r u l e s  o f  c o n d u c t  d e a l i n g  w i t h  t h e  
p r o d u c t i o n  a n d  d i s t r i b u t i o n  th e r e o f ,  to  i n s u r e  t h e  h e a l t h  a n d  s a f e t y  o f  
t h e  p e o p l e  t h e y  s e rv e ,  a n d  o f  w h o m  t h e y  a r e  a  p a r t .  H e r e ,  a g a i n ,  
t h e  s u b j e c t  is  n o t  a s  s im p le  a s  m i g h t  a p p e a r  o n  t h e  s u r f a c e .  N o t  o n ly  
m u s t  t h e  c o n s u m e r  b e  p r o t e c t e d ,  b u t  t h e  p r o d u c e r s  o f  t h e  f o o d  t h e m 
selves m u s t  a lso  b e  g u a r d e d  a g a in s t  d ish o n es t ,  u n s c ru p u lo u s  co m p e ti to rs .

T h u s ,  w h e r e a s  a  v e r y  e l e m e n t a r y  s e t  o f  r u l e s  m a y  h a v e  sufficed  f o r  
a  p r i m i t i v e  s o c ie ty ,  a  c o m p l e x  c o d e  b e c o m e s  n e c e s s a r y  to  p r o t e c t  t h e  
m o d e r n  m a n .  I n  o u r  d a y ,  a n d  in  t h i s  c o u n t r y ,  t h e  F o o d ,  D r u g ,  a n d  
C o s m e t i c  A c t  is  t h e  b a s i c  l a w  w h i c h  c o v e r s  t h e  p r o d u c t i o n ,  m a n u f a c 
tu r e ,  d i s t r i b u t i o n  a n d  s a le  o f  f o o d ,  d r u g s  a n d  c o s m e t i c s ,  a n d ,  a s  y o u  
k n o w ,  t h i s  A c t  c o n c e r n s  i t s e l f  w i t h  t h e s e  i t e m s  in  i n t e r s t a t e  c o m m e r c e .  
F o r  i n t r a s t a t e  p r o t e c t i o n ,  t h e  s e v e r a l  s t a t e s  h a v e  t h e i r  o w n  fo o d  a n d  
d r u g  c o d e s ,  m o s t l y  p a t t e r n e d  o n  t h e  f e d e r a l  s t a t u t e ,  a n d  m o s t  m u n i c i 
p a l i t i e s ,  a s  w e l l ,  h a v e  e s t a b l i s h e d  s e t s  o f  r u l e s  c o v e r i n g  t h i s  s u b j e c t —  
a l l  o f  w h i c h  c a n  t e n d  to  g iv e  t h e  h o n e s t ,  l a w - a b i d i n g  m a n u f a c t u r e r  o f  
f o o d s  o r  d r u g s  a n  o v e r w h e l m i n g  h e a d a c h e  !

I f  a  m a n  a b o u t  to  e n t e r  t h e  f o o d  m a n u f a c t u r i n g  b u s i n e s s  w e r e  
to  c o n t e m p l a t e  a l l  t h e  l e g a l  r e s t r i c t i o n s  a n d  r e s e r v a t i o n s  w h i c h  a r e  i m 
p o s e d  o n  t h e  b u s i n e s s  o n  w h i c h  h e  i n t e n d s  t o  e m b a r k ,  h e  m i g h t  w e l l  
g iv e  p a u s e  b e f o r e  i n v e s t i n g  h i s  m o n e y ,  t i m e  a n d  e f fo r t .  A  t i m i d  m a n  
m i g h t  e v e n  g iv e  u p  t h e  id e a  a l t o g e t h e r .
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W i t h  a l l  t h i s  p r e l i m i n a r y ,  h o w e v e r ,  I  d o n ’t  w a n t  t o  l e a v e  t h e  
i m p r e s s i o n  t h a t  t h e  l a w s  w h i c h  g o v e r n  y o u r  b u s i n e s s  a r e  u n c o n 
s c io n a b l e  o r  a r b i t r a r y  o r  in cap ab le  o f  b e in g  rea so n a b ly  co m p lied  w ith .  
O n  t h e  c o n t r a r y ,  th e y  w o r k  in  f a v o r  o f  t h e  l e g i t i m a t e  f o o d  o r  d r u g  
m a n u f a c t u r e r  a n d  d i s t r i b u t o r .

T h e  F e d e r a l  F o o d ,  D r u g ,  a n d  C o s m e t i c  A c t  w h i c h  I  s h a l l  h e r e 
a f t e r  r e f e r  t o  a s  t h e  “ A c t , ” s p e c i f i c a l ly  s p e l l s  o u t  w h a t  a r e  p r o h i b i t e d  
a c t s — a n d  t h e s e  a r e  d iv id e d  i n t o  t w o  g e n e r a l  c a t e g o r i e s :  (1 )  a d u l t e r a 
t i o n  a n d  (2 )  m i s b r a n d i n g .  M y  s u b j e c t  c o n c e r n s  i t s e l f  o n l y  w i t h  t h e  
l a t t e r  to p ic .  M i s b r a n d i n g ,  o f  c o u r s e ,  h a s  t o  d o  w i t h  l a b e l s  a n d  l a b e l 
in g ,  w h i c h  is  w h a t  I  a m  t a l k i n g  a b o u t  t o d a y .

I n c i d e n t a l l y ,  w h i l e  t h e  p r o v i s i o n s  o f  t h e  A c t  p e r t a i n i n g  t o  d r u g s  
a n d  c o s m e t i c s ,  a r e ,  w i t h  o b v i o u s  d i f f e r e n c e s ,  s i m i l a r  t o  t h o s e  c o v e r i n g  
f o o d s ,  I s h a l l  l i m i t  m y  t a l k  t o  f o o d s  s in c e  t h i s  a u d i e n c e  is  m a d e  u p  
p r i n c i p a l l y  o f  f o o d  p e o p l e  a n d  y o u r  i n t e r e s t  n a t u r a l l y  is  in  t h e  l a b e l i n g  
o f  f o o d s  a n d  n o t  in  t h e  o t h e r  c a t e g o r i e s  c o v e r e d  b y  t h e  A c t .

J u d g i n g  f r o m  t h e  q u e s t i o n s  I h a v e  r e c e iv e d  b e f o r e h a n d ,  t h e r e  a r e  
q u i t e  a  l o t  o f  p r o b l e m s  p e r t a i n i n g  t o  l a b e l s  a n d  la b e l i n g ,  t o  w h i c h  a  
s i m p l e  r e a d i n g  o f  t h e  A c t  d o e s  n o t  f u r n i s h  t h e  a n s w e r s .  B e i n g  a  b r a v e  
m a n ,  I s h a l l  a t t e m p t  t o  c o m e  u p  w i t h  t h e  r i g h t  a n s w e r s .  I  o n l y  h o p e  
t h a t  th e  fo o d  a n d  d r u g  offic ials ,  f e d e r a l  a n d  s t a t e ,  w h o  a r e  p r e s e n t  
h e r e  t o d a y  c a n  a c c e p t  m y  a n s w e r s  a s  c o r r e c t .  I f  t h e y  d o n ’t  a g r e e ,  I  
h o p e  t h e y  w i l l  c h a l l e n g e  t h e m  a n d  p e r h a p s  I  c a n  p e r s u a d e  t h e m  t h a t  I  
h a v e  c o r r e c t l y  i n t e r p r e t e d  t h e  l a w .  O r ,  if  t h e y  w i l l  i n d i c a t e  in  w h a t  
p a r t i c u l a r ,  I  a m  in  e r r o r ,  w e  w i l l  a l l  b e  g r a t e f u l  t o  t h e m  f o r  s e t t i n g  
u s  s t r a i g h t .

I  s u p p o s e  t h a t  in  t h e  i n t e l l i g e n t  d i s c u s s io n  o f  a n y  s u b j e c t ,  i t  is 
w e l l  t o  d e f in e  t h e  t e r m s  o f  r e f e r e n c e .  I  s h a l l  t h e r e f o r e  s t a r t  b y  d e 
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f in in g  “ l a b e l ' ’ a n d  “ l a b e l i n g , ” o r  r a t h e r ,  I  s h a l l  q u o t e  t h e  d e f in i t io n s  
g iv e n  in  t h e  A c t .

S e c t io n  201 ( k )  o f  t h e  A c t  r e a d s ,  “ T h e  t e r m  ‘la b e l '  m e a n s  a  d i s p l a y  
o f  w r i t t e n ,  p r i n t e d  o r  g r a p h i c  m a t t e r  u p o n  t h e  i m m e d i a t e  c o n t a i n e r  o f  
a n y  a r t i c l e ; a n d  a  r e q u i r e m e n t  m a d e  b y  o r  u n d e r  a u t h o r i t y  o f  t h e  A c t  
t h a t  a n y  w o r d ,  s t a t e m e n t ,  o r  o t h e r  i n f o r m a t i o n  a p p e a r  on  t h e  la b e l  
s h a l l  n o t  b e  c o n s i d e r e d  t o  b e  c o m p l i e d  w i t h  u n l e s s  s u c h  w o r d ,  s t a t e 
m e n t  o r  o t h e r  i n f o r m a t i o n  a l s o  a p p e a r  o n  t h e  o u t s i d e  c o n t a i n e r  o r  
w r a p p e r ,  if a n y  t h e r e  b e .  o f  t h e  r e t a i l  p a c k a g e  o f  s u c h  a r t i c l e ,  o r  is  
e a s i l y  l e g ib le  t h r o u g h  t h e  o u t s i d e  c o n t a i n e r  o r  w r a p p e r . ”

S u b d iv i s io n  ( m )  o f  t h i s  s e c t i o n  s t a t e s ,  “ T h e  t e r m  ‘l a b e l i n g '  m e a n s  
al l  l a b e l s  a n d  o t h e r  w r i t t e n ,  p r i n t e d  o r  g r a p h i c  m a t t e r  (1 )  u p o n  a n y  
a r t i c l e  o r  a n y  o f  t h e  c o n t a i n e r s  o r  w r a p p e r s ,  o r  (2 )  a c c o m p a n y i n g  s u c h  
a r t i c l e . ”

W h e n  d o  w e  h a v e  a  c a s e  o f  m i s b r a n d i n g ?  W e l l ,  t h e  A c t  s a y s  
( S e c t i o n  201 ( n ) )  “ I f  a n  a r t i c l e  is  a l l e g e d  to  b e  m i s b r a n d e d  b e c a u s e  
t h e  l a b e l i n g  is  m i s l e a d i n g ,  t h e n  in d e t e r m i n i n g  w h e t h e r  t h e  l a b e l i n g  
is  m i s l e a d in g ,  t h e r e  sh a l l  b e  t a k e n  i n t o  a c c o u n t  ( a m o n g  o t h e r  t h i n g s )  
n o t  o n ly  r e p r e s e n t a t i o n s  m a d e  o r  s u g g e s t e d  b y  s t a t e m e n t ,  w o r d ,  d e 
s ig n ,  d e v i c e  o r  a n y  c o m b i n a t i o n  th e r e o f ,  b u t  a l s o  t h e  e x t e n t  t o  w h i c h  
t h e  l a b e l i n g  fa i l s  to  r e v e a l  f a c t s  m a t e r i a l  in  t h e  l i g h t  o f  s u c h  r e p r e 
s e n t a t i o n  o r  m a t e r i a l  w i t h  r e s p e c t  t o  c o n s e q u e n c e s  w h i c h  m a y  r e s u l t  
f r o m  t h e  u s e  o f  t h e  a r t i c l e  t o  w h i c h  t h e  l a b e l i n g  r e l a t e s  u n d e r  t h e  c o n 
d i t i o n s  o f  u s e  p r e s c r i b e d  in  t h e  l a b e l i n g  t h e r e o f  o r  u n d e r  s u c h  c o n 
d i t i o n s  o f  u s e  a s  a r e  c u s t o m a r y  o r  u s u a l . ”

T h e s e  d e f in i t io n s  a r e  s u p p l e m e n t e d  b y  f u r t h e r  d e f in i t io n s  s e t  o u t  
in  t h e  r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  t h e  A c t  b y  t h e  S e c r e t a r y  o f  
H e a l t h ,  E d u c a t i o n ,  a n d  W e l f a r e  ( o r i g i n a l l y  b y  t h e  S e c r e t a r y  o f  A g r i 
c u l t u r e .  w h e n  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  w a s  u n d e r  h is  
j u r i s d i c t i o n ) .

S e c t io n  403  o f  t h e  A c t  sp e c i f ie s  w h e n  a  fo o d  s h a l l  b e  d e e m e d  to  b e  
m i s b r a n d e d ; in  o t h e r  w o r d s ,  w h a t  y o u  m u s t  not do. S in ce  all o f  u s  
h e re  w a n t  to  t u r n  o u t  a legal p ro d u c t ,  legally  labelled, I p o in t  o u t  w h a t  
y o u  m u s t  do  a ff irm atively ,  t o  c o m p l y  w i t h  t h e  la w .

P e r h a p s  t h i s  w o u l d  b e  a  g o o d  p l a c e  to  n o t e  t h a t  w h i l e  t h e  F e d e r a l  
F o o d ,  D r u g ,  a n d  C o s m e t i c  A c t  d e a l s  w i t h  t h e  s u b j e c t  o f  l a b e l s  a n d  
l a b e l in g ,  t h e  F e d e r a l  T r a d e  C o m m i s s i o n  A c t  a l so  c o n c e r n s  i t s e l f  
t h e r e w i t h .  T h i s  a c t  d e f in e s  t h e  t e r m  “ fa ls e  a d v e r t i s e m e n t ” a s  o n e  
“ w h i c h  is  m i s l e a d i n g  in  a  m a t e r i a l  r e s p e c t . ” T h e n  i t  g o e s  o n  to  s t a t e

p a g e  368 FOOD DRUG COSMETIC LAW JOURNAL— JUNE, 1961



t h a t  “ t h e r e  s h a l l  b e  t a k e n  i n t o  a c c o u n t  ( a m o n g  o t h e r  t h i n g s )  n o t  o n ly  
r e p r e s e n t a t i o n s  m a d e  o r  s u g g e s t e d  b y  s t a t e m e n t ,  w o r d ,  d e s ig n ,  d e v ic e ,  
s o u n d  o r  a n y  c o m b i n a t i o n  th e r e o f ,  b u t  a l s o  t h e  e x t e n t  t o  w h i c h  t h e  
a d v e r t i s e m e n t  f a i l s  t o  r e v e a l  f a c t s  m a t e r i a l  in  t h e  l i g h t  o f  s u c h  r e p r e 
s e n t a t i o n  o r  m a t e r i a l  w i t h  r e s p e c t  t o  c o n s e q u e n c e s  w h i c h  m a y  r e s u l t  
f r o m  t h e  u s e  o f  t h e  c o m m o d i t y  t o  w h i c h  t h e  a d v e r t i s e m e n t  r e l a t e s  
u n d e r  t h e  c o n d i t i o n s  p r e s c r i b e d  in  s a id  a d v e r t i s e m e n t ,  o r  u n d e r  s u c h  
c o n d i t i o n s  a s  a r e  c u s t o m a r y  o r  u s u a l . ”

O f  c o u r s e ,  t h e r e  a r e  m a n y  i n s t a n c e s  w h e r e  b o t h  t h e  F o o d  a n d  
D r u g  A d m i n i s t r a t i o n  a n d  t h e  F e d e r a l  T r a d e  C o m m i s s i o n  c o u l d  a s s u m e  
j u r i s d i c t i o n  o v e r  a  p a r t i c u l a r  v io l a t i o n ,  b u t  g e n e r a l l y  s p e a k in g ,  t h e  
F o o d  a n d  D r u g  A d m i n i s t r a t i o n  w i l l  t a k e  o v e r  in  t h e  c a s e  o f  m i s b r a n d 
i n g  t h r o u g h  i m p r o p e r  la b e l i n g ,  a n d  t h e  F e d e r a l  T r a d e  C o m m i s s i o n  
w i l l  e x e r c i s e  j u r i s d i c t i o n  o v e r  m i s l e a d i n g  a d v e r t i s i n g  ca se s .

I n  a  c a s e  w h e r e  f a l s e  l a b e l i n g  a n d  m i s b r a n d i n g  o f  f o o d s  a m o u n t e d  
t o  u n f a i r  c o m p e t i t i o n  in  v i o l a t i o n  o f  S e c t io n  5 o f  t h e  F e d e r a l  T r a d e  
C o m m i s s i o n  A c t ,  t h e  c o u r t  h e ld  t h a t  t h e  F T C  h a s  j u r i s d i c t i o n  to  
p r o h i b i t  f a l s e  l a b e l i n g  a n d  m i s b r a n d i n g  o f  fo o d ,  d r u g s  a n d  c o s m e t i c s  
a s  w e l l  a s  o t h e r  p r o d u c t s  a n d  t h a t  t h e  e n a c t m e n t  o f  t h e  F e d e r a l  
F o o d ,  D r u g ,  a n d  C o s m e t i c  A c t  d id  n o t  n u l l i f y  t h i s  j u r i s d i c t i o n  (Fresh 
Grown Preserve Corporation ct al. v. Federal Trade Commission (C A -2 ,  
1942) 125 F .  2 d  9 1 7 ) .

W h i l e  I  k n o w  t h a t  m y  l i s t e n e r s  n e e d  n o t  b e  c o n c e r n e d  b y  th i s ,  
p e r h a p s  I  s h o u l d  m e n t i o n  in  p a s s i n g ,  t h e  p e n a l t i e s  p r o v i d e d  f o r  v i o l a 
t i o n s  u n d e r  t h e  f o r e g o i n g  ac ts .

T h e  F e d e r a l  F o o d ,  D r u g ,  a n d  C o s m e t i c  A c t  p r o v i d e s  f o r  c e r t a i n  
p en a l t ie s  f o r  v io la t io n s ,  as  w ell  a s  o th e r  ty p e s  o f  ac t io n  ag a in s t  v io la to rs .

F i r s t l y ,  s u c h  a  v i o l a t i o n  is  a  m i s d e m e a n o r ,  p u n i s h a b l e  b y  i m p r i s o n 
m e n t  o f  n o t  m o r e  t h a n  o n e  y e a r  o r  a  f ine  o f  n o t  m o r e  t h a n  $1 ,000  o r  
b o t h ,  in  t h e  c a s e  o f  a  f i r s t  o f fe n s e ,  a n d  u p  t o  t h r e e  y e a r s  i m p r i s o n m e n t  
o r  a  f ine  o f  u p  t o  $10,000, o r  b o t h ,  i f  t h e  v i o l a t i o n  w a s  “ w i t h  i n t e n t  
t o  d e f r a u d  o r  m i s l e a d ” o r  if  t h e  v i o l a t o r  h a d  p r e v i o u s l y  b e e n  c o n v i c t e d  
u n d e r  t h i s  la w .

S e c o n d l y ,  t h e  g o v e r n m e n t  c a n  a p p l y  t o  t h e  c o u r t s  f o r  a n  i n j u n c 
t i o n  o r  r e s t r a i n i n g  o r d e r .

A n d ,  f in a l ly ,  a n y  m i s b r a n d e d  a r t i c l e  o f  fo o d  c a n  b e  s e i z e d  o n  a 
l ib e l  o f  i n f o r m a t i o n  f iled  b y  t h e  g o v e r n m e n t .  U s u a l l y ,  w h e n  t h e r e  h a s  
b e e n  a  s e i z u r e ,  i t  is  f o l l o w e d  b y  p r o s e c u t i o n ,  a f t e r  a  p r e - p r o s e c u t i o n  
h e a r i n g  is  h e l d  u n d e r  S e c t i o n  305 o f  t h e  A c t .
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T h e  F e d e r a l  T r a d e  C o m m i s s i o n  A c t  p r o v i d e s  t h a t  f o r  t h e  d i s s e m u  
n a t i o n  o f  a  f a l s e  a d v e r t i s e m e n t  in  i n t e r s t a t e  c o m m e r c e  “ f o r  t h e  p u r p o s e  
o f  i n d u c i n g ,  o r  w h i c h  is  l i k e ly  to  in d u c e  d i r e c t l y  o r  i n d i r e c t l y ,  t h e  
p u r c h a s e  o f  fo o d ,  d r u g s ,  d e v ic e s  o r  c o s m e t i c s  . . . t h e  p e n a l t y  s h a l l  
b e  a  f ine  o f  n o t  m o r e  t h a n  $ 5 ,000  o r  i m p r i s o n m e n t  fo r  s ix  m o n t h s  o r  
b o t h ,  “ if  t h e  u s e  o f  t h e  c o m m o d i t y  a d v e r t i s e d  m a y  b e  i n j u r i o u s  to  
h e a l t h  b e c a u s e  o f  r e s u l t s  f r o m  s u c h  u s e  u n d e r  t h e  c o n d i t i o n s  p r e s c r i b e d  
in  t h e  a d v e r t i s e m e n t  t h e r e o f ,  o r  u n d e r  s u c h  c o n d i t i o n s  a s  a r e  c u s t o m 
a r y  o r  u s u a l ,  o r  if  s u c h  v io la t io n  is w i th  in te n t  to d e f r a u d  o r  m is lead .”

T h e  F T C  m a y  a l s o  a p p l y  f o r  a n  i n j u n c t i o n  a g a i n s t  d i s s e m i n a t i o n  
o f  a  f a l s e  a d v e r t i s e m e n t .

I  t h i n k  w e  c a n  n o w  g e t  d o w n  t o  sp ec if ic s .  I  s h a l l  a t t e m p t  t o  sp e l l  
o u t  f r o m  t h e  A c t  i t s e l f ,  f r o m  t h e  F o o d  a n d  D r u g  R e g u l a t i o n s ,  a n d  
f r o m  c o u r t  r u l i n g s ,  t r a d e  c o r r e s p o n d e n c e ,  i n f o r m a l  d e p a r t m e n t  r u l i n g s  
a n d ,  w i t h  all d u e  m o d e s t y ,  f r o m  m y  o w n  e x p e r i e n c e ,  (1 )  j u s t  w h a t  y o u r  
l a b e l  m u s t  s h o w ,  (2 )  w h a t  i t  m a y  n o t  c o n t a i n ,  a n d  (3 )  w h a t  m a y  
o p t i o n a l l y  a p p e a r  t h e r e o n .

E v e r y  f o o d  m a n u f a c t u r e r  a n d  d i s t r i b u t o r  w a n t s  to  m a k e  h i s  l a b e l  
a s  a t t r a c t i v e  a s  p o s s i b l e  to  t h e  p u r c h a s e r  o f  h i s  p r o d u c t  a n d  t h i s  is 
u n d e r s t a n d a b l e ,  a n d  e v e n  c o m m e n d a b l e — b u t  in  so  d o in g ,  t h e  m a n u 
f a c t u r e r  o r  d i s t r i b u t o r  m u s t  w o r k  w i t h i n  t h e  p r e s c r i b e d  ru le s .  I  fee l  
t h a t  b y  f a r  t h e  l a r g e s t  n u m b e r  o f  f o o d  p r o c e s s o r s  a n d  m a n u f a c t u r e r s  
w a n t  t o  l a b e l  t h e i r  p r o d u c t  a s  p e r m i t t e d  b y  l a w ,  a n d  i t  is t o  t h o s e  
p e o p l e  t h a t  I  a d d r e s s  m y s e l f  t o d a y .

F i r s t ,  l e t  m e  c o v e r  g e n e r a l l y ,  w h a t  t h e  la b e l  m u s t  s h o w .  A b o u t  
m o s t  o f  t h e  i t e m s  in  t h i s  c a t e g o r y ,  t h e r e  is  l i t t l e  r o o m  f o r  a r g u m e n t  
s in c e  b e t w e e n  t h e  A c t ,  i t s e l f ,  a n d  t h e  r e g u l a t i o n s ,  t h e y  a r e  s p e l le d  
o u t  q u i t e  c l e a r ly .

(1 )  I t  m u s t  b e a r  t h e  c o m m o n  o r  u s u a l  n a m e  o f  t h e  fo o d ,  if a n y  
t h e r e  be.

(2 )  I f  t h e  f o o d  is  m a d e  f r o m  t w o  o r  m o r e  i n g r e d i e n t s ,  t h e  l a b e l  
m u s t  b e a r  t h e  c o m m o n  o r  u s u a l  n a m e s  o f  e a c h  i n g r e d i e n t ,  e x c e o t  t h a t  
sp ic e s ,  f l a v o r in g s ,  a n d  c o l o r i n g s ,  o t h e r  t h a n  t h o s e  s o ld  a s  s u c h ,  m a y  b e  
d e s i g n a t e d  a s  sp ic e s ,  f l a v o r in g s  a n d  c o l o r i n g  w i t h o u t  n a m i n g  ea ch .

(3 )  I f  t h e  f o o d  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d  a s  a  fo o d  c o v e r e d  
b y  a  s t a n d a r d  o f  i d e n t i t y ,  i t  m u s t  c o n f o r m  to  s u c h  s t a n d a r d ,  a n d  t h e  
la b e l  m u s t  b e a r  t h e  n a m e  sp e c i f ie d  in  t h e  s t a n d a r d ,  a n d  if r e q u i r e d  b y  
t h e  s t a n d a r d ,  t h e  c o m m o n  n a m e s  o f  t h e  o p t io n a l  i n g r e d i e n t s  ( o t h e r  
t h a n  sp ic e s ,  f l a v o r in g ,  a n d  c o l o r i n g )  p r e s e n t  in  s u c h  fo o d .  W h e r e  a
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s t a n d a r d  d o e s  n o t  p r o v i d e  f o r  a r t i f ic ia l  c o l o r  o r  f la v o r  in  s u c h  f o o d ,  
t h e y  m a y  n o t  b e  u s e d ,  w i t h  o r  w i t h o u t  a  d e c l a r a t i o n  o n  t h e  lab e l .

( 4 )  I f  i t  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d  a s  a  fo o d  f o r  w h i c h  
a  s t a n d a r d  o f  q u a l i t y  o r  a  s t a n d a r d  o f  fill o f  c o n t a i n e r  h a s  b e e n  
p r e s c r i b e d  b y  r e g u l a t i o n s  u n d e r  t h e  A c t ,  a n d  i t s  q u a l i t y  o r  fill o f  
c o n t a i n e r ,  a s  t h e  c a s e  m a y  be .  f a l l s  b e l o w  t h e  s t a n d a r d ,  t h e  la b e l  
m u s t  c o n t a i n  a  s t a t e m e n t  t h a t  i t  f a l l s  b e l o w  s u c h  s t a n d a r d .

T h e  r e g u l a t i o n s  s p e l l  o u t  w h a t  t h e  la b e l  m u s t  s a y  in  s u c h  c a s e s : 
“ B e l o w  S t a n d a r d  in  q u a l i t y — G o o d  F o o d — n o t  H i g h  G r a d e ” o r  “ B e lo w  
S t a n d a r d  in  F i l l ” p r i n t e d  in  t w o  l in e s  o f  C h e l t e n h a m  B o ld  C o n d e n sed  
c a p s .  I f  t h e  q u a n t i t y  o f  c o n t e n t s  o f  t h e  c o n t a i n e r s  is  le s s  t h a n  o n e  
p o u n d ,  t h e  t y p e  o f  t h e  f i r s t  l in e  is  1 2 - p o in t  a n d  o f  t h e  s e c o n d  l ine ,
8 -p o in t .  I f  th e  q u a n t i ty  is o n e  p o u n d  o r  m o re ,  th e  f irs t  l ine  w ill  be  1 4-po in t  
a n d  th e  seco n d  line, 10-point.  T h e  s ta te m e n t  m u s t  be  enc losed  w i th in  lines 
n o t  less th a n  6  p o in ts  in w id th .

( 5 )  I f  i t  is  a n  i m i t a t i o n  o f  a n o t h e r  fo o d ,  t h e  l a b e l  m u s t  b e a r  t h e  
w o r d  “ i m i t a t i o n ” a n d  i m m e d i a t e l y  t h e r e a f t e r  t h e  n a m e  o f  t h e  fo o d  
i m i t a t e d ,  a l l  in  t y p e  o f  u n i f o r m  s iz e  a n d  p r o m i n e n c e .  F o r  e x a m p l e ,  
t h e  w o r d s  “ I m i t a t i o n  R a s p b e r r y  S y r u p , ” m u s t  b e  a l l  in  t y p e  o f  t h e  
s a m e  s iz e  a n d  p r o m i n e n c e .

(6 )  I f  i t  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d  f o r  s p e c ia l  d i e t a r y  u se ,  
t h e  l a b e l  m u s t  b e a r  i n f o r m a t i o n  c o n c e r n i n g  i t s  v i t a m i n ,  m i n e r a l  a n d  
o t h e r  d i e t a r y  p r o p e r t i e s .

(7 )  I f  t h e  f o o d  c o n t a i n s  a n y  a r t i f i c i a l  f l a v o r in g ,  a r t i f i c i a l  c o l o r i n g  
o r  c h e m ic a l  p r e s e r v a t i v e ,  i t  m u s t  s o  s t a t e  o n  t h e  la b e l .  B u t t e r ,  c h e e s e  
a n d  ic e  c r e a m  a r e  e x c l u d e d  f r o m  t h e  r e q u i r e m e n t  t o  d e c l a r e  a r t i f ic ia l  
c o l o r in g .

(8 )  I f  t h e  f o o d  is  in  p a c k a g e  f o r m  ( a n d  t h i s  i n c lu d e s  a n y  k i n d  
o f  c o n t a i n e r )  t h e  l a b e l  m u s t  b e a r  t h e  n a m e  a n d  p l a c e  o f  b u s i n e s s  o f  t h e  
m a n u f a c t u r e r ,  p a c k e r  o r  d i s t r i b u t o r .

( a )  I f  t h e  fo o d  is  n o t  m a n u f a c t u r e d  b y  t h e  p e r s o n  o r  f i rm  w h o s e  
n a m e  a p p e a r s  o n  t h e  la b e l ,  t h e  n a m e  m u s t  b e  q u a l i f i e d  b y  a  p h r a s e  
w h i c h  r e v e a l s  t h e  c o n n e c t i o n  s u c h  p e r s o n  h a s  w i t h  s u c h  fo o d ,  s u c h  a s  
“ m a n u f a c t u r e d  f o r , ” “ p a c k e d  f o r , ”  “ d i s t r i b u t e d  b y , ” e tc . ,  o r  t h e  w o r d  
“ d i s t r i b u t o r ” m a y  f o l lo w  t h e  n a m e .

( b )  I f  t h e  p l a c e  o f  b u s i n e s s  is  s h o w n  in  a  c u r r e n t  c i t y  o r  t e l e p h o n e  
d i r e c t o r y ,  i t  is  n o t  n e c e s s a r y  t o  i n c lu d e  t h e  s t r e e t  a d d r e s s  o n  t h e  l a b e l ; 
o t h e r w i s e  t h e  s t r e e t  a d d r e s s  m u s t  b e  s h o w n .
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(c )  A  f i rm  w h i c h  m a n u f a c t u r e s ,  p a c k s  o r  d i s t r i b u t e s  a  fo o d  a t  
a  p la c e  o t h e r  t h a n  i t s  p r in c i p a l  p la c e  o f  b u s in e s s ,  m a y  s t a t e  o n  i t s  
l a b e l  t h e  p r i n c i p a l  p l a c e  o f  b u s i n e s s  in  l ie u  o f  t h e  a c t u a l  p l a c e  of 
m a n u f a c t u r i n g ,  p a c k i n g  o r  d i s t r i b u t i n g .

(9 )  T h e  l a b e l  m u s t  b e a r  a n  a c c u r a t e  s t a t e m e n t  o f  t h e  q u a n t i t y  
o f  t h e  c o n t e n t s  o f  t h e  p a c k a g e  in  t e r m s  o f  w e i g h t ,  m e a s u r e  o r  n u m e r 
ica l  c o u n t  o r  a  c o m b i n a t i o n  o f  n u m e r i c a l  c o u n t  a n d  w e i g h t  o r  m e a s u r e ,  
w h i c h  a r e  g e n e r a l l y  u s e d  b y  c o n s u m e r s  t o  e x p r e s s  q u a n t i t y  o :  s u c h  
fo o d ,  a n d  w h i c h  g iv e  a c c u r a t e  i n f o r m a t i o n  a s  t o  t h e  q u a n t i t y  t h e r e o f .  
B u t  if n o  g e n e r a l  c o n s u m e r  u s a g e  in  e x p r e s s i n g  a c c u r a t e  i n f o r m a t i o n  
a s  to  t h e  q u a n t i t y  o f  s u c h  fo o d  e x i s t s ,  t h e  s t a t e m e n t  s h a l l  b e  in  t e r m s  
o f  l iq u id  m e a s u r e  if  t h e  f o o d  is  l iq u id  ; o r  in  t e r m s  of w e i g h t ,  if t h e  
f o o d  is  so l id ,  s e m is o l id ,  v i s c o u s ,  o r  a  m i x t u r e  o f  so l id  a n d  l iq u id .

( a )  W e i g h t  s h a l l  b e  d e c l a r e d  in  t e r m s  o f  t h e  a v o i r d u p o i s  p o u n d  
a n d  o u n c e .

( b )  A  s t a t e m e n t  o f  l iq u id  m e a s u r e  s h a l l  b e  in  t e r m s  of t h e  U n i t e d  
S t a t e s  g a l lo n  (231 c u b i c  i n c h e s )  a n d  q u a r t ,  p i n t  a n d  f iu id  o u n c e  s u b 
d iv i s io n  th e r e o f ,  a n d  e x c e p t  f o r  f r o z e n  fo o d  w h i c h  is  so  c o n s u m e d ,  s h a l l  
e x p r e s s  t h e  v o l u m e  a t  68  d e g r e e s  F a h r e n h e i t  (2 0  d e g r e e s  C e n t i g r a d e ) .

( c )  A  s t a t e m e n t  o f  d r y  m e a s u r e  s h a l l  b e  in  t e r m s  o f  t h e  U n i t e d  
S t a t e s  b u s h e l  (2 150 .42  c u b i c  i n c h e s )  , a n d  p e c k ,  d r y  q u a r t  a n d  d r y  p i n t  
s u b d i v i s i o n s  t h e r e o f ;  o r  in  t e r m s  o f  t h e  U n i t e d  S t a t e s  S t a n d a r d  b a r r e l  
a n d  i t s  s u b d i v i s i o n s  o f  t h i r d - ,  h a l f -  a n d  t h r e e - q u a r t e r  b a r r e l .

( d )  I n  t h e  c a s e  o f  e x p o r t  s h i p m e n t s ,  t h e  s t a t e m e n t  o f  t h e  q u a n t i t y  
o f  t h e  c o n t e n t s  m a y  b e  e x p r e s s e d  in  t e r m s  o f  a  s y s t e m  of w e i g h t  o r  
m e a s u r e  in  c o m m o n  u s e  in  t h e  c o u n t r y  to  w h i c h  t h e  s h i p m e n t  is 
e x p o r t e d .

( e )  T h e  f o r e g o i n g  r e q u i r e m e n t s  a r e  m a n d a t o r y .  T h e  r e q u i r e d  
s t a t e m e n t ,  h o w e v e r ,  m a y  b e  s u p p l e m e n t e d  b y  a  s t a t e m e n t  in  t e r m s  
o f  t h e  m e t r i c  s y s t e m  o f  w e i g h t  o r  m e a s u r e .

( f )  U n l e s s  a  m e r e  s t a t e m e n t  o f  n u m e r i c a l  c o u n t  g iv e s  a c c u r a t e  
i n f o r m a t i o n  a s  t o  t h e  q u a n t i t y  o f  f o o d  in  t h e  p a c k a g e ,  i t  m u s t  b e  s u p 
p l e m e n t e d  b y  s u c h  s t a t e m e n t  o f  w e i g h t ,  m e a s u r e  o r  s iz e  o f  t h e  i n d i 
v i d u a l  u n i t s  o f  t h e  fo o d  a s  w i l l  g iv e  s u c h  in f o r m a t i o n .

( g )  W h e r e  f r a c t i o n s  a r e  u s e d ,  o n l y  t h o s e  g e n e r a l l y  u s e d  in  
e x p r e s s i n g  t h e  q u a n t i t y  o f  t h e  fo o d ,  s h a l l  b e  d e c l a r e d  o n  t h e  lab e l .  
A  c o m m o n  f r a c t i o n  s h a l l  b e  r e d u c e d  t o  i t s  l o w e s t  t e r m s ; a  d e c im a l  
f r a c t i o n  s h a l l  n o t  b e  c a r r i e d  o u t  t o  m o r e  t h a n  t w o  p la c e s .
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( h )  T h e  ( j u a n t i t y  o f  fo o d  in  t h e  p a c k a g e  m u s t  b e  e x p r e s s e d  in  
t e r m s  o f  t h e  l a r g e s t  u n i t  o f  w e i g h t  o r  m e a s u r e  o u t l i n e d  a b o v e .  F o r  
e x a m p le ,  t h e  s t a t e m e n t  o n  t h e  l a b e l  o f  a  p a c k a g e  w h i c h  c o n t a i n s  o n e  
q u a r t  o f  fo o d  s h a l l  b e  “ 1 q u a r t ” a n d  n o t  “2 p i n t s ” o r  ” 32 f lu id  o u n c e s . ” 
H o w e v e r ,  w h e r e  t h e  q u a n t i t y  is  m a d e  u p  o f  a  w h o l e  n u m b e r  a n d  a  
f r a c t i o n ,  i t s  e q u i v a l e n t  in  s m a l l e r  u n i t s  m a y  b e  s u b s t i t u t e d .  F o r  
e x a m p le .  q u a r t s  m a y  b e  e x p r e s s e d  a s  “ 1 q u a r t .  1 y2 p i n t s ” o r  
” 1 q u a r t ,  1 p in t .  8  f lu id  o u n c e s " ;  114 p o u n d s  m a y  b e  e x p r e s s e d  a s  “ 1 
p o u n d ,  4  o u n c e s . ”

T h e  s t a t e d  n u m b e r  o f  a n y  u n i t  w h i c h  is  s m a l l e r  t h a n  t h e  l a r g e s t  
u n i t  c o n t a i n e d  in  t h e  p a c k a g e  s h a l l  n o t  e q u a l  o r  e x c e e d  t h e  n u m b e r  
o f  s u c h  s m a l l e r  u n i t s  in  t h e  n e x t  l a r g e r  u n i t .  F o r  e x a m p le ,  y o u  d o  
n o t  s a y  “ 1 q u a r t ,  16 f lu id  o u n c e s . ” T h e  c o r r e c t  s t a t e m e n t  is  “ 1*4 
q u a r t s "  o r  “ 1 q u a r t .  1 p i n t . "  I n s t e a d  o f  “ 24  o u n c e s , ” y o u  s t a t e  “\ /  
p o u n d s ” o r  “ 1 p o u n d ,  8  o u n c e s . "

W h e r e  a n  e s t a b l i s h e d  c u s t o m  of  s t a t i n g  t h e  q u a n t i t y  o f  t h e  c o n 
t e n t s  a s  a f r a c t i o n  o f  a  u n i t ,  w h i c h  u n i t  is  l a r g e r  t h a n  t h e  q u a n t i t y  
c o n t a i n e d  in  t h e  p a c k a g e ,  o r  a s  u n i t s  s m a l l e r  t h a n  t h e  l a r g e s t  u n i t  
c o n t a i n e d  t h e r e i n ,  t h e  s t a t e m e n t  m a y  b e  m a d e  in  a c c o r d a n c e  w i t h  s u c h  
c u s t o m  if  i t  is  i n f o r m a t i v e  to  c o n s u m e r s .

( i )  T h e  lab e l  s t a t e m e n t  s h a l l  e x p r e s s  t h e  m i n i m u m  q u a n t i t y ,  o r  
t h e  a v e r a g e  q u a n t i t y ,  o f  t h e  c o n t e n t s .  I f  t h e  s t a t e m e n t  is  n o t  so 
q u a l i f ie d ,  i t  s h a l l  b e  d e e m e d  t o  e x p r e s s  t h e  a v e r a g e  q u a n t i t y .

( j )  W h e r e  m i n i m u m  q u a n t i t y  is  e x p r e s s e d  o n  t h e  la b e l ,  n o  v a r i 
a t i o n  b e l o w  t h e  s t a t e d  m i n i m u m  w il l  b e  p e r m i t t e d  e x c e p t  v a r i a t i o n s  
c a u s e d  b y  o r d i n a r y  a n d  c u s t o m a r y  e x p o s u r e  ( a f t e r  t h e  fo o d  is i n t r o 
d u c e d  in t o  i n t e r s t a t e  c o m m e r c e )  t o  c o n d i t i o n s  w h i c h  n o r m a l l y  o c c u r  
in  g o o d  d i s t r i b u t i o n  p r a c t i c e  a n d  w h i c h  u n a v o i d a b l y  r e s u l t  in  d ec rea s ed  
w e i g h t  o r  m e a s u r e .  V a r i a t i o n s  a b o v e  t h e  s t a t e d  m i n i m u m  s h a l l  n o t  
b e  u n r e a s o n a b l y  l a rg e .

( k )  W h e r e  n o  m i n i m u m  q u a n t i t y  is  e x p r e s s e d ,  t h a t  is , w h e r e  
a v e r a g e  q u a n t i t i e s  a r e  e x p r e s s e d ,  v a r i a t i o n s  f r o m  t h e  s t a t e d  w e i g h t  o r  
m e a s u r e  a r e  p e r m i t t e d  w h e n  c a u s e d  b y  o r d i n a r y  a n d  c u s t o m a r y  e x p o 
s u r e .  a f t e r  t h e  fo o d  is  i n t r o d u c e d  i n t o  i n t e r s t a t e  c o m m e r c e ,  to  c o n d i 
t i o n s  w h i c h  n o r m a l l y  o c c u r  in  g o o d  d i s t r i b u t i o n  p r a c t i c e  a n d  w h i c h  
u n a v o i d a b l y  r e s u l t  in  c h a n g e  o f  w e i g h t  o r  m e a s u r e .

V a r i a t i o n s  f r o m  t h e  s t a t e d  w e i g h t ,  m e a s u r e  o r  n u m e r i c a l  c o u n t  
s h a l l  b e  p e r m i t t e d  w h e n  c a u s e d  b y  u n a v o i d a b l e  d e v i a t i o n s  in  w e i g h 
in g .  m e a s u r i n g  o r  c o u n t i n g  in d i v i d u a l  p a c k a g e s  w h i c h  o c c u r  in  g o o d
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p a c k i n g  p r a c t i c e .  V a r i a t i o n s  w i l l  n o t  b e  p e r m i t t e d ,  h o w e v e r ,  to  s u c h  
e x t e n t  t h a t  t h e  a v e r a g e  o f  t h e  q u a n t i t i e s  o f  t h e  p a c k a g e s  c o m p r i s i n g  a 
s h i p m e n t  o r  o t h e r  d e l i v e r y  o f  t h e  f o o d  is  b e l o w  t h e  q u a n t i t y  s t a t e d ,  
a n d  n o  u n r e a s o n a b l e  s h o r t a g e  in  a n y  p a c k a g e  s h a l l  b e  p e r m i t t e d  e v e n  
t h o u g h  o v e r a g e s  in  o t h e r  p a c k a g e s  in  t h e  s a m e  s h i p m e n t  o r  d e l i v e r y  
c o m p e n s a t e  f o r  s u c h  s h o r t a g e .

( l )  E x e m p t i o n  f r o m  c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  a s  t o  
s t a t e m e n t  of c o n t e n t s  is  g r a n t e d  to  f o o d s  p a c k e d  in  c o n t a i n e r s  o f  less 
t h a n  y2 o u n c e ,  a v o i r d u p o i s  o r  le s s  t h a n  y> f lu id  o u n c e ,  o r  w h e r e  t h e  
s t a t e m e n t  o f  t h e  c o n t e n t s  o f  t h e  p a c k a g e ,  t o g e t h e r  w i t h  a l l  o t h e r  
w o r d s ,  s t a t e m e n t s  a n d  i n f o r m a t i o n  r e q u i r e d  u n d e r  t h e  A c t .  c a n n o t ,  
b e c a u s e  o f  in s u f f ic i e n t  la b e l  s p a c e  b e  s o  p l a c e d  o n  t h e  l a b e l  a s  to  
c o m p l y  w i t h  t h e  A c t  a n d  r e g u l a t i o n s .  T h i s  a p p l i e s  t o  t h e  c a s e  w h e r e  
t h e  n e c e s s a r y  s t a t e m e n t s  a n d  i n f o r m a t i o n  c a n n o t  b e  p r o m i n e n t l y  
p l a c e d  o n  t h e  la b e l  w i t h  s u c h  c o n s p i c u o u s n e s s  a s  t o  r e n d e r  i t  l ik e ly  
t o  b e  r e a d  a n d  u n d e r s t o o d  b y  t h e  o r d i n a r y  i n d i v i d u a l  u n d e r  c u s t o m a r y  
c o n d i t i o n s  o f  p u r c h a s e  a n d  u se .  T h i s  d o e s  n o t  o b t a i n  w h e r e  t h e  lab e l  
is  i n t e n t i o n a l l y  m a d e  s m a l l e r  w h e n  t h e  p a c k a g e  o r  c o n t a i n e r  c o u ld  
c o n v e n i e n t l y  a n d  r e a s o n a b l y  t a k e  a  l a r g e r  la b e l  w h i c h  c o u ld  a d e q u a t e l y  
h a n d l e  t h e  r e q u i r e d  in f o r m a t i o n .

( m ) A  fo o d  is  a l s o  e x e m p t  f r o m  t h e  r e q u i r e m e n t s  o f  a  s t a t e m e n t  
o n  t h e  la b e l  o f  t h e  q u a n t i t y  o f  c o n t e n t s  if s a id  fo o d ,  h a v i n g  b e e n  
r e c e iv e d  in  b u l k  c o n t a i n e r s  a t  a  r e t a i l  e s t a b l i s h m e n t ,  is a c c u r a t e l y  
w e i g h e d ,  m e a s u r e d  o r  c o u n t e d ,  e i t h e r  w i t h i n  t h e  p u r c h a s e r ' s  v i e w  o r  
in  c o m p l i a n c e  w i t h  h is  o r d e r .

(1 0 )  A ll  w o r d s ,  s t a t e m e n t s  o r  o t h e r  i n f o r m a t i o n  r e q u i r e d  b y  t h e  
A c t  m u s t  a p p e a r  o n  t h e  l a b e l  p r o m i n e n t l y  a n d  w i t h  c o n s p i c u o u s n e s s ,  
a n d  o n  t h a t  p a r t  o f  t h e  l a b e l  w h i c h  is  p r e s e n t e d  o r  d i s p l a y e d  u n d e r  
c u s t o m a r y  c o n d i t i o n s  o f  p u r c h a s e .  I f  t h e  l a b e l  is  m a d e  u p  o f  t w o  o r  
m o r e  p a r t s  o r  p a n e l s ,  e a c h  o f  w h i c h  h a s  s u f f ic ie n t  s p a c e  t h e r e f o r  a n d  
e a c h  o f  w h i c h  is  s o  d e s i g n e d  a s  t o  r e n d e r  i t  l i k e ly  t o  b e .  u n d e r  c u s 
t o m a r y  c o n d i t i o n s  o f  p u r c h a s e ,  t h e  p a r t  o r  p a n e l  d i s p l a y e d ,  t h e n  t h e  
n e c e s s a r y  s t a t e m e n t s  r e q u i r e d  b y  t h e  A c t  m u s t  a p p e a r  o n  e a c h  s u c h  
p a r t  o r  p a n e l .

(1 1 )  N o  e x e m p t i o n  d e p e n d i n g  on  insuff ic iency o f  l a b e l  sp a c e ,  s h a l l  
a p p l y  if s u c h  in s u f f ic ie n c y  is  c a u s e d  b y  :

( a )  T h e  u s e  o f  l a b e l  s p a c e  f o r  a n y  w o r d ,  s t a t e m e n t ,  d e s i g n  o r  
d e v i c e  w h i c h  is  n o t  r e q u i r e d  t o  a p p e a r  o n  t h e  l a b e l ;

( b )  T h e  u s e  o f  l a b e l  s p a c e  to  g iv e  g r e a t e r  c o n s p i c u o u s n e s s  t o  a n y  
w o r d ,  s t a t e m e n t  o r  o t h e r  i n f o r m a t i o n  t h a n  is  r e q u i r e d  b y  t h e  A c t ; o r
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( c )  T h e  u s e  o f  l a b e l  s p a c e  f o r  a n y  r e p r e s e n t a t i o n  in  a  f o r e i g n  
l a n g u a g e .

(1 2 )  A l l  w o r d s  a n d  s t a t e m e n t s  r e q u i r e d  to  b e  p l a c e d  o n  t h e  la b e l  
m u s t  a p p e a r  t h e r e o n  in  t h e  E n g l i s h  l a n g u a g e .  A n  e x c e p t i o n  is  t h e  
c a se  o f  a r t i c l e s  d i s t r i b u t e d  s o le ly  in  a  t e r r i t o r y  w h e r e  t h e  p r e d o m i n a n t  
l a n g u a g e  is  o n e  o t h e r  t h a n  E n g l i s h ,  in  w h i c h  ca se ,  t h a t  l a n g u a g e  m a y  
b e  s u b s t i t u t e d  f o r  E n g l i s h ,  b u t  all r e q u i r e d  i n f o r m a t i o n  s h a l l  a p p e a r  
t h e r e o n  in  t h e  f o r e i g n  l a n g u a g e .

(1 3 )  T h e  la b e l  m u s t  c o n t a i n  a  s t a t e m e n t  o f  i n g r e d i e n t s  in  t h e  
o r d e r  o f  p r e d o m i n a n c e  in  t h e  p r o d u c t .

( a )  E a c h  i n g r e d i e n t  m u s t  b e  l i s t e d  b y  i t s  spec if ic ,  a n d  n o t  c o l l e c 
t i v e  n a m e .  B u t  if  an  i n g r e d i e n t  w h i c h  i t s e l f  c o n t a i n s  t w o  o r  m o r e  
i n g r e d i e n t s  c o n f o r m s  t o  a  s t a n d a r d  o f  i d e n t i t y ,  i t  m a y  b e  d e s i g n a t e d  
o n  t h e  la b e l  b y  t h e  n a m e  o f  t h e  s t a n d a r d i z e d  p r o d u c t .  F o r  e x a m p le ,  
if  j e l l y  w e r e  u s e d  a s  a n  i n g r e d i e n t ,  i t  w o u l d  o n l y  b e  n e c e s s a r y  t o  l i s t  
t h e  w o r d  “ j e l l y ” i n s t e a d  o f  a l l  t h e  i n g r e d i e n t s  o f  w h i c h  t h e  j e l l y  w a s  
m a d e .  I f ,  h o w e v e r ,  t h e  s t a n d a r d i z e d  i n g r e d i e n t  s o  u s e d  c o n t a i n s  
o p t i o n a l  i n g r e d i e n t s  r e q u i r e d  t o  b e  s t a t e d  o n  t h e  l a b e l  o f  t h e  s t a n d a r d 
iz e d  i n g r e d i e n t s ,  s u c h  o p t i o n a l  i n g r e d i e n t s  m u s t  b e  n a m e d  o n  t h e  la b e l .

( b )  A  sp ic e ,  f l a v o r in g  o r  c o l o r i n g  u s e d  a s  a n  i n g r e d i e n t  o f  a  fo o d ,  
o t h e r  t h a n  o n e  s o ld  a s  s u c h ,  m a y  b e  d e c l a r e d  o n  t h e  l a b e l  a s  a  sp ice ,  
f l a v o r in g  o r  c o l o r i n g ,  a s  t h e  c a se  m a y  b e ,  w i t h i n  t h e  m e a n i n g  o f  s u c h  
t e r m  a s  c o m m o n l y  u n d e r s t o o d  b y  c o n s u m e r s .  T h e  t e r m  “ c o l o r i n g ” 
s h a l l  n o t  in c lu d e  a n y  b l e a c h i n g  s u b s t a n c e .  A n  i n g r e d i e n t  w h i c h  is 
b o t h  a  s p ic e  a n d  a  c o l o r i n g  o r  b o t h  a  f l a v o r i n g  a n d  a  c o lo r in g ,  s h a l l  b e  
d e s i g n a t e d  a s  “ s p ic e  a n d  c o l o r i n g ” o r  “ f l a v o r in g  a n d  c o l o r i n g , ” a s  t h e  
c a s e  m a y  b e ,  u n l e s s  s u c h  i n g r e d i e n t  is  l i s t e d  b y  i t s  s p e c if ic  n a m e .

( c )  E s s e n t i a l  o i ls  s h o u l d  b e  l i s t e d  b y  t h e i r  sp e c if ic  n a m e s  a s  
i n g r e d i e n t s  in  fo o d .

( d )  A r t i f i c i a l  f l a v o r in g ,  a r t i f ic ia l  c o l o r i n g  a n d  c h e m ic a l  p r e s e r v a 
t i v e s  a r e  d e f in e d  in  t h e  r e g u l a t i o n s  a s  f o l l o w s :

( i )  T h e  t e r m  “ a r t i f ic ia l  f l a v o r i n g ” m e a n s  a  f l a v o r i n g  c o n t a i n i n g  
a n y  s a p id  o r  a r o m a t i c  c o n s t i t u e n t ,  w h i c h  c o n s t i t u e n t  w a s  m a n u f a c t u r e d  
b y  a  p r o c e s s  o f  s y n t h e s i s  o r  o t h e r  s i m i l a r  a r t i f ic e .

( i i )  T h e  t e r m  “ a r t i f ic ia l  c o l o r i n g ” m e a n s  a  c o l o r i n g  c o n t a i n i n g  a n y  
d y e  o r  p i g m e n t ,  w h i c h  w a s  m a n u f a c t u r e d  b y  a  p r o c e s s  o f  s y n t h e s i s  
o r  o t h e r  s i m i l a r  a r t i f ic e ,  o r  a  c o l o r i n g  w h i c h  w a s  m a n u f a c t u r e d  b y  
e x t r a c t i n g  a n a t u r a l  d y e  o r  n a t u r a l  p i g m e n t  f r o m  a  p l a n t .
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( i i i )  T h e  t e r m  “ c h e m ic a l  p r e s e r v a t i v e "  m e a n s  a n y  c h e m ic a l  t h a t ,  
w h e n  a d d e d  to  fo o d ,  t e n d s  t o  p r e v e n t  o r  r e t a r d  d e t e r i o r a t i o n  t h e r e o f ,  
b u t  d o e s  n o t  i n c lu d e  c o m m o n  s a l t ,  s u g a r s ,  v i n e g a r s ,  s p ic e s  o r  o i ls  
e x t r a c t e d  f r o m  s p ic e s ,  s u b s t a n c e s  a d d e d  to  fo o d  b y  d i r e c t  e x p o s u r e  
t h e r e o f  to  w o o d  s m o k e ,  o r  c h e m ic a l s  a p p l i e d  fo r  t h e i r  i n s e c t i c id a l  o r  
h e r b i c id a l  p r o p e r t i e s .  B e n z o a t e  of s o d a ,  f o r  e x a m p le ,  s h o u l d  b e  l i s t e d  
on i n g r e d i e n t  s t a t e m e n t  a s  “ P r e s e r v e d  w i t h  B e n z o a t e  o f  S o d a . "  I t  is 
n o t  n e c e s s a r y  to  s t a t e  t h e  q u a n t i t y .

( e ) A r t i f i c ia l  f lavor ing ' ,  a r t i f ic ia l  c o l o r i n g  o r  c h e m ic a l  p r e s e r v a t i v e s  
m u s t  b e  d e c l a r e d  o n  t h e  lab e l  in s u c h  m a n n e r  a s  to  r e n d e r  s u c h  s t a t e 
m e n t  l ik e lv  to  b e  r e a d  b y  t h e  o r d i n a r y  in d iv i d u a l  u n d e r  c u s t o m a r y  
c o n d i t i o n s  o f  p u r c h a s e  a n d  u s e  of s u c h  fo o d .  T h e  e x e m p t i o n s  w h i c h  
a p p l v  t o  s m a l l  u n i t s  h e r e i n b e f o r e  d i s c u s s e d ,  a l s o  in c lu d e  t h e  s t a t e m e n t s  
w i t h  r e s p e c t  to  a r t i f ic ia l  f la v o r in g ,  a r t i f ic ia l  c o l o r i n g  a n d  c h e m ic a l  
p r e s e r v a t i v e s .

(1 4 )  P r o v i s i o n s  a r e  m a d e  b v  t h e  A c t  a n d  t h e  r e g u l a t i o n s  fo r  
e x e m p t i o n s  f ro m  t h e  l a b e l i n g  r e q u i r e m e n t s  o f  f o o d s  s h ip p e d  o r  d e l iv 
e r e d .  in a c c o r d a n c e  w i t h  t h e  p r a c t i c e  o f  th e  t r a d e ,  to  b e  p r o c e s s e d ,  
la b e le d  o r  r e p a c k e d  in  s u b s t a n t i a l  q u a n t i t y  a t  an  e s t a b l i s h m e n t  o t h e r  
t h a n  w h e r e  o r i g i n a l l v  p r o c e s s e d  o r  p a c k e d .  S u c h  s h i p m e n t s  a r e  
e x e m p t  if ( a )  t h e  p e r s o n  w h o  i n t r o d u c e d  s u c h  s h i p m e n t  o r  d e l i v e r y  
in to  i n t e r s t a t e  c o m m e r c e  is  t h e  o p e r a t o r  o f  t h e  e s t a b l i s h m e n t  w h e r e  
su c h  food is to  b e  p r o c e s s e d ,  la b e le d  o r  r e p a c k e d  ; o r  ( b )  if s u c h  p e r s o n  
is n o t  s u c h  o p e r a t o r ,  s u c h  s h i p m e n t  o r  d e l iv e r y  is m a d e  to  su c h  e s t a b 
l i s h m e n t  u n d e r  a w r i t t e n  a g r e e m e n t ,  s i g n e d  b y  a n d  c o n t a i n i n g  th e  
p o s t  office a d d r e s s e s  o f  su c h  p e r s o n  a n d  s u c h  o p e r a t o r ,  a n d  c o n t a i n i n g  
s u c h  s p e c i f i c a t io n s  f o r  t h e  p r o c e s s i n g ,  l a b e l i n g  o r  r e p a c k i n g ,  a s  th e  
c a s e  m a y  be ,  o f  s u c h  fo o d  in  su c h  e s t a b l i s h m e n t  a s  w ill  i n s u r e ,  if s u c h  
s p e c i f i c a t io n s  a r e  f o l lo w e d ,  t h a t  s u c h  fo o d  w il l  n o t  b e  a d u l t e r a t e d  o r  
m i s b r a n d e d  w i t h i n  t h e  m e a n i n g  o f  t h e  A c t  u p o n  t h e  c o m p l e t  o n  o f  
s u c h  p r o c e s s i n g ,  la b e l i n g ,  o r  r e p a c k i n g .  C o p ie s  o f  s u c h  a g r e e m e n t  
m u s t  b e  k e p t  b y  b o t h  p a r t i e s  u n t i l  t w o  y e a r s  a f t e r  t h e  f ina l  s h i p m e n t  
o r  d e l iv e r y ,  a n d  c o p ie s  m u s t  b e  m a d e  a v a i l a b l e  f o r  F o o d  a n d  D r u g  
i n s p e c t io n  a t  a n y  r e a s o n a b l e  h o u r .

T h e  e x e m p t i o n  s h a l l  b e c o m e  v o id ,  ab initio, if t h e  fo o d  c o m p r i s i n g  
t h e  s h i p m e n t  o r  d e l iv e r y ,  is  in  w h o l e  o r  in  p a r t  a d u l t e r a t e d  o r  m i s 
b r a n d e d  w h e n  so  r e c e iv e d  f ro m  t h e  s h i p p e r ' s  e s t a b l i s h m e n t ,  o r  u p o n  
t h e  r e f u s a l  o f  t h e  s h i p p e r  to  m a k e  a v a i l a b l e  f o r  i n s p e c t io n  a  c o p y  o f  
t h e  a f o r e m e n t i o n e d  a g r e e m e n t .
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(1 5 )  I n  c o n n e c t i o n  w i t h  f o o d s  f o r  w h i c h  s t a n d a r d s  o f  i d e n t i t y  
w e r e  p e n d i n g ,  t h e r e  e x i s t e d  a  s o - c a l l e d  “ e x e m p t  l i s t ” w h i c h  e x e m p t e d  
c e r t a i n  f o o d s  f r o m  la b e l  d e c l a r a t i o n  o f  i n g r e d i e n t s .  T h i s  l i s t  i n c l u d e d  
a m o n g  o t h e r  i t e m s ,  l e m o n  e x t r a c t ,  o r a n g e  e x t r a c t ,  m a l t e d  m i lk ,  u n 
m i x e d  c a n n e d  f r u i t s  in  s u g a r  s o l u t i o n  o f  n o t  le s s  t h a n  20  d e g r e e s  B r ix ,  
ic e  c r e a m ,  f r o z e n  c u s t a r d ,  ice  m i lk ,  m i l k  s h e r b e t ,  w a t e r  ic e  o r  ice  
s h e r b e t ,  n o n a l c o h o l i c  c a r b o n a t e d  b e v e r a g e s  a n d  v a n i l l a  e x t r a c t .  B y  
a n  o r d e r  e f f e c t iv e  S e p t e m b e r  17, 1959, t h e  e x e m p t i o n  w a s  t e r m i n a t e d  
f o r  e a c h  f o o d  o n  t h e  e x e m p t  l i s t  e x c e p t  ice  c r e a m ,  f r o z e n  c u s t a r d ,  ice 
m i lk ,  m i l k  s h e r b e t ,  w a t e r  ic e  o r  ice  s h e r b e t ,  n o n a l c o h o l i c  c a r b o n a t e d  
b e v e r a g e s  a n d  v a n i l l a  e x t r a c t .

(1 6 )  F o o d s  p u r p o r t i n g  to  b e  o r  r e p r e s e n t e d  f o r  a n y  s p e c ia l  d i e t a r y  
u s e  b y  m a n  a r e  s u b j e c t  t o  s p e c ia l  l a b e l i n g  r e q u i r e m e n t s .

( a )  ( i )  I f  a  f o o d  p u r p o r t s  to  b e  o r  is  r e p r e s e n t e d  f o r  a n y  sp e c ia l  
d i e t a r y  u s e  b y  m a n ,  i t s  l a b e l  s h a l l  b e a r  a  s t a t e m e n t  o f  t h e  d i e t a r y  
p r o p e r t i e s  u p o n  w h i c h  s u c h  u s e  is  b a s e d  in  w h o l e  o r  in  p a r t .  S u c h  
s t a t e m e n t  s h a l l  s h o w  t h e  p r e s e n c e  o r  a b s e n c e  o f  a n y  s u b s t a n c e ,  a n y  
a l t e r a t i o n  o f  t h e  q u a n t i t y  o r  c h a r a c t e r  o f  a n y  c o n s t i t u e n t  a n d  a n y  o t h e r  
d i e t a r y  p r o p e r t y  o f  s u c h  fo o d  u p o n  w h i c h  s u c h  u s e  is  so  b a s e d .  ( S e c 
t i o n  125.2a o f  r e g u l a t i o n s . )

( i i )  I f  a  fo o d  p u r p o r t s  to  b e  o r  is r e p r e s e n t e d  f o r  s p e c ia l  d i e t a r y  
u s e  b y  r e a s o n  o f  i t s  u s e  fo r  t r e a t i n g  a n y  d i s e a s e  r e s u l t i n g  f r o m  a 
d i e t a r y  d e f ic ie n c y  in  m a n ,  i t s  l a b e l  s h a l l  b e a r ,  in  a d d i t i o n  to  t h e  
i n f o r m a t i o n  r e q u i r e d  u n d e r  p a r a g r a p h  ( a )  o f  S e c t io n  125.2 of t h e  
r e g u l a t i o n s ,  a d e q u a t e  d i r e c t i o n s  f o r  s u c h  u se .

( b )  T h e r e  a r e  sp e c ia l  p r o v i s i o n s  f o r  l a b e l i n g  fo o d s  r e p r e s e n t e d  
f o r  s p e c ia l  d i e t a r y  u s e  b y  m a n  b y  r e a s o n  o f  t h e i r  v i t a m i n  o r  m i n e r a l  
p r o p e r t i e s  b u t  t h e s e  a r e  l e n g t h y  a n d  in v o lv e d ,  a r e  t ie d  in  w i t h  m i n i 
m u m  d a i ly  r e q u i r e m e n t s  w h i c h  a r e  s p e l l e d  o u t  in  t h e  r e g u l a t i o n s ,  a n d  
w o u l d  p r o b a b l y  b e  o f  l i t t l e  p r a c t i c a l  i n t e r e s t  t o  f r u i t  a n d  s y r u p  m a n u 
f a c t u r e r s ,  so  I  w i l l  n o t  g o  i n t o  t h e m  in d e ta i l .

( c )  A ls o ,  s p e c ia l  d i e t a r y  f o o d s  f o r  i n f a n t s  a r e  s u b j e c t  t o  s p e c ia l  
l a b e l i n g  r e q u i r e m e n t s  w h i c h ,  in  t h e  i n t e r e s t s  o f  c o n s e r v i n g  t im e ,  I 
s h a l l  p a s s  o v e r  in  t h i s  p r e s e n t a t i o n .

( d )  C e r t a i n  f o o d s  u s e d  in  c o n t r o l  o f  b o d y  w e i g h t  o r  in  d i e t a r y  
m a n a g e m e n t  w i t h  r e s p e c t  t o  d i s e a s e ,  s o m e t i m e s  c a l le d  d i e t e t i c  f o o d s ,  
h a v e  s p e c i a l  l a b e l  r e q u i r e m e n t s  o f  t h e i r  o w n .

I f  a  f o o d  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d  f o r  s p e c ia l  d i e t a r y  u s e  
b y  m a n  b y  r e a s o n  o f  i t s  u s e  a s  a  m e a n s  o f  r e g u l a t i n g  t h e  i n t a k e  of
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p r o t e i n ,  f a t ,  c a r b o h y d r a t e s  o r  c a lo r ie s ,  f o r  t h e  p u r p o s e  o f  c o n t r o l l i n g  
b o d y  w e i g h t ,  o r  f o r  t h e  p u r p o s e  o f  d i e t a r y  m a n a g e m e n t  w i t h  r e s p e c t  
to  d i s e a s e ,  t h e  la b e l  m u s t  b e a r  a  s t a t e m e n t  o f :

( i )  t h e  p e r  c e n t  b y  w e i g h t  o f  p r o t e i n ,  f a t  a n d  a v a i l a b l e  c a r b o 
h y d r a t e s  in  s u c h  f o o d ; a n d

( i i )  t h e  n u m b e r  o f  a v a i l a b l e  c a lo r ie s  s u p p l i e d  b y  a  sp e c i f ie d  q u a n 
t i t y  o f  s u c h  fo o d .  F o r  e x a m p le ,  “ E a c h  o u n c e  o f  t h i s  f o o d  c o n t a i n s  
------- c a lo r i e s , ”

( e )  I f  t h e  fo o d  c o n t a i n s  a n y  c o n s t i t u e n t  w h i c h  is n o t  u t i l i z e d  in
n o r m a l  m e t a b o l i s m ,  s u c h  a s  s a c c h a r i n ,  s a c c h a r i n  s a l t ,  c a l c iu m  c y c la -  
m a te  o r  s o d i u m  c y c l a m a t e ,  t h e  l a b e l  s h a l l  b e a r  t h e  s t a t e m e n t  “ C o n 
t a i n s  -------  s a c c h a r i n  ( c a l c i u m  c y c l a m a t e ,  e tc . ,  a s  t h e  c a s e  m a y  b e )
a  n o n - n u t r i t i v e  a r t i f ic ia l  s w e e t e n e r  w h i c h  s h o u l d  b e  u s e d  o n l y  b y  p e r 
s o n s  w h o  m u s t  r e s t r i c t  t h e i r  i n t a k e  o f  o r d i n a r y  s w e e t s , ” t h e  b l a n k  to  
b e  f i l led  in  w i t h  t h e  p e r  c e n t  b y  w e i g h t  o f  t h e  a r t i f ic ia l  s w e e t e n e r  in  
s u c h  fo o d .

( f )  I f  a  f o o d  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d  f o r  s p e c ia l  d i e t a r y  
u s e  b y  m a n  b y  r e a s o n  o f  t h e  d e c r e a s e  o r  a b s e n c e  o f  a n y  a l l e r g e n i c  
p r o p e r t y ,  t h e  l a b e l  m u s t  b e a r  (1 )  t h e  c o m m o n  o r  u s u a l  n a m e  a n d  t h e  
q u a n t i t y  o r  p r o p o r t i o n  o f  e a c h  i n g r e d i e n t ,  i n c l u d i n g  sp ic e s ,  f l a v o r in g  
a n d  c o l o r i n g ,  in  c a s e  t h e  f o o d  is m a d e  f r o m  t w o  o r  m o r e  i n g r e d i e n t s ;  
a n d  ( i i )  a  q u a l i f i c a t i o n  o f  t h e  n a m e  o f  t h e  fo o d ,  o r  t h e  n a m e  of e a c h  
i n g r e d i e n t  t h e r e o f  t o  r e v e a l  c l e a r ly  t h e  s p e c if ic  p l a n t  o r  a n i m a l  w h i c h  
is  t h e  s o u r c e  o f  s u c h  f o o d  o r  i n g r e d i e n t ,  if s u c h  i n g r e d i e n t  c o n s i s t s  in  
w h o l e  o r  in  p a r t  o f  p l a n t  o r  a n i m a l  m a t t e r  a n d  t h e  n a m e  d e e s  n o t  
c l e a r ly  r e v e a l  t h e  sp e c if ic  p l a n t  o r  a n i m a l  w h i c h  is s u c h  s o u r c e :  a n d
( i i i )  a  s t a t e m e n t  i n d i c a t i n g  t h e  n a t u r e  a n d  e f f e c t  o f  a n y  t r e a t m e n t  o r  
p r o c e s s i n g  o f  t h e  f o o d  o r  a n y  i n g r e d i e n t  t h e r e o f ,  if t h e  c h a n g e d  a l l e r 
g e n i c  p r o p e r t y  r e s u l t s  f r o m  s u c h  t r e a t m e n t  o r  p r o c e s s in g .

( g )  I f  a  f o o d  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d  f o r  s p e c ia l  d i e t a r y  
u s e  b y  m a n  b y  r e a s o n  o f  i t s  u s e  a s  a  m e a n s  o f  r e g u l a t i n g  i n t a k e  o f  
s o d i u m  o r  s a l t  ( s o d i u m  c h l o r i d e ) ,  t h e  la b e l  s h a l l  b e a r  a  s t a t e m e n t  o f  
t h e  n u m b e r  o f  m i l l i g r a m s  o f  s o d i u m  in 100 g r a m s  o f  t h e  fo o d  a n d  a  
s t a t e m e n t  o f  t h e  n u m b e r  o f  m i l l i g r a m s  o f  s o d i u m  in a n  a v e r a g e  s e r v i n g  
o f  t h e  fo o d .  T h i s  m u s t  b e  e x p r e s s e d  in  t e r m s  o f  a  c o n v e n i e n t ,  r e a d i l y  
u n d e r s t o o d  u n i t ,  s u c h  a s  in  t e r m s  o f  a  n u m b e r  o f  s l ice s ,  c o o k ie s ,  
w a f e r s ,  e tc . ,  o r  in  t e rm s  o f  cu p fu ls ,  tab le sp o o n fu ls ,  etc.

( 1 7 )  P ro v i s io n  is a lso  m a d e  in  th e  A c t  f o r  food ,  d ru g s ,  dev ices  a n d  
cosm etics  in te n d e d  f o r  e x p o r t .  T h e  A c t  s ta te s  th a t  such a r t ic le s  sha ll  n o t
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be  d ee m e d  to  be a d u l te r a te d  o r  m i s b ra n d e d  if  th e y  ( a )  a c c o rd  to  the  
specif ica tions  o f  th e  fo re ig n  p u r c h a s e r ,  ( b )  a r e  n o t  in  conflict w i th  the  
la w s  o f  th e  c o u n t ry  to w h ich  it  is in te n d e d  f o r  e x p o r t ,  a n d  ( c )  is labeled  
o n  the  o u ts id e  o f  th e  sh ip p in g  p a c k a g e  to  sh o w  th a t  it is i n te n d e d  f o r  
e x p o r t .  B u t  if  su ch  a r t ic le s  a r e  so ld  o r  o f fe red  f o r  sa le  in d o m es t ic  c o m 
m erce ,  th e y  shall n o t  be  e x e m p t  f ro m  a n y  o f  th e  p ro v is io n s  o f  th e  A ct.

118)  T h e  t e r m  “ K o s h e r ” m a y  be u se d  o n ly  o n  fo o d  p r o d u c ts  th a t  
m e e t  c e r ta in  d ie ta ry  r e q u i r e m e n ts  o f  th e  J e w i s h  relig ion .  I n  p rac t ice ,  the  
w o r d  “ K o s h e r "  is  o n l y  p l a c e d  o n  t h e  la b e l  o f  f o o d s  w h i c h  a r e  m a n u 
f a c t u r e d  a n d  p a c k e d  u n d e r  t h e  s u p e r v i s i o n  o f  a  r a b b i  o r  o t h e r  a u t h o r 
i z e d  p e r s o n  o f  t h e  J e w i s h  f a i t h  d e s i g n a t e d  f o r  t h a t  p u r p o s e .

T h e  t e r m  “ K o s h e r  s t y l e ” h a s  s o m e t i m e s  b e e n  u s e d  o n  a  l a b e l  to  
d e s i g n a t e  a  p a r t i c u l a r  fo o d  w h i c h  h a s  b e e n  c o n s i d e r e d  a s  h a v i n g  
p a r t i c u l a r  g a s t r o n o m i c  a p p e a l  to  J e w i s h  c o n s u m e r s .  A n  e x a m p l e  is 
a  p r o d u c t  w h i c h  h a s  b e e n  la b e le d  “ K o s h e r  S t y l e  P i c k l e s ” : a n o t h e r ,  
“ K o s h e r  S t y l e  C o r n e d  B e e f ."

S in c e  t h e  u s e  o f  t h e  t e r m  m a y  c a u s e  t h e  p r o s p e c t i v e  p u r c h a s e r  
t o  b e l i e v e  t h a t  t h e  p r o d u c t  is  in  f a c t  “ K o s h e r , ” F D A  d i s c o u r a g e s  t h e  
u s e  o f  t h e  p h r a s e  o n  p r o d u c t s  t h a t  d o  n o t  a c t u a l l y  m e e t  t h e  r e l i g io u s  
d i e t a r y  r e q u i r e m e n t s .  M a n y  o f  t h e  s t a t e  l a w s  o r  r e g u l a t i o n s  specifically 
b a n  t h e  u s e  o f  t h e  t e r m  “ K o s h e r  S t y l e . ” T h e  s t a t e s '  r e g u l a t o r y  
offic ia ls  t a k e  t h e  p o s i t i o n  t h a t  a p r o d u c t  is  e i t h e r  “ K o s h e r , ” in  w h i c h  
c a s e  t h e  la b e l  m a y  so s t a t e ,  o r  “ N o n - K o s h e r , ” in  w h i c h  c a s e  no 
l a n g u a g e  m a y  b e  u s e d  w h i c h  in c l u d e s  t h e  w o r d  “ K o s h e r "  a n d  w h ic h  
t h u s  m i g h t  b e  m i s l e a d i n g .

S o  f a r  I  h a v e  b e e n  d i s c u s s i n g  w h a t  should a p p e a r  o n  a  fo o d  
p r o d u c t  la b e l .  P e r h a p s ,  i t  w o u l d  b e  u s e f u l  t o  i t e m i z e  s o m e  o f  t h e  
“ d o n ' t s ” o r  p r o h i b i t i o n s  a f f e c t i n g  t h e  l a b e l i n g  o f  fo o d s .

1. T h e  l a b e l  m u s t  n o t  fa i l  t o  r e v e a l  f a c t s  m a t e r i a l  t o  t h e  r e p r e 
s e n t a t i o n s  o r  s u g g e s t i o n s  m a d e .  F o r  e x a m p le ,  t h e  l a b e l  o n  n o n 
n u t r i t i v e  s w e e t e n e r s  m u s t  r e v e a l  t h e i r  l a c k  o f  f o o d  v a lu e .

2. T h e  u s e  o f  g e o g r a p h i c  n a m e s ,  s u c h  a s  “ E n g l i s h . ” “ F r e n c h , ” 
“ H o l l y w o o d . ” “ N e w  Y o r k , ” e tc . ,  is  o r d i n a r i l y  c o n s i d e r e d  f a l s e  a n d  
m i s l e a d i n g  w h e n  t h e  p r o d u c t  d o e s  n o t  o r i g i n a t e  f r o m  t h e  p l a c e  n a m e d  
o n  t h e  la b e l .  Y o u  c a n ’t  c a l l  a  p r o d u c t ,  “ K e n t u c k y  M i n t ” if  t h e  m i n t  
d o e s  n o t  o r i g i n a t e  in  K e n t u c k y .  Y e t ,  s o m e t i m e s ,  i t e m s  lo s e  t h e i r  
g e o g r a p h i c  m e a n i n g .  F o r  i n s t a n c e ,  F r e n c h  d r e s s i n g ,  E n g l i s h  m u s 

t a r d ,  e tc .
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3. T h e  l a b e l  o f  a  fo o d  w h i c h  d e s i g n a t e s  o n e  i n g r e d i e n t  in  t h e  
n a m e ,  b u t  n o t  a ll ,  is  m i s l e a d i n g  e v e n  if  t h e  o t h e r  i n g r e d i e n t s  a p p e a r  
e l s e w h e r e  o n  t h e  la b e l .  A n  e x a m p l e  o f  s u c h  m i s b r a n d i n g  w o u l d  b e  
“ R a s p b e r r y  J e l l y , "  w h e n  t h e  f r u i t  i n g r e d i e n t s  o f  t h e  j e l l y  a r e  a p p l e  
a n d  r a s p b e r r y ,  e v e n  t h o u g h  t h e  w o r d  “ a p p l e "  a p p e a r e d  in  t h e  s t a t e 
m e n t  o f  i n g r e d i e n t s .

4. Y o u  m a y  n o t  u s e  an  in s i g n i f i c a n t  q u a n t i t y  o f  a n  i n g r e d i e n t  
s i m p l y  t o  e n a b le  y o u  t o  l i s t  i t  in  t h e  s t a t e m e n t  o f  i n g r e d i e n t s  o n  t h e  
la b e l .  F o r  e x a m p le ,  y o u  m a y  n o t  a d d  a  t i n y  p e r c e n t a g e  o f  o r a n g e  
ju ic e  to  a n  o r a n g e - f l a v o r e d  s y r u p  s o le ly  t o  p e r m i t  y o u  t o  d e c l a r e  
" o r a n g e  j u i c e "  o n  t h e  la b e l .  T h i s  is  h e ld  to  b e  d e c e p t iv e ,  a n d  h e n c e  
p r o h i b i t e d .

5. S o  to o ,  t h e  s t a t e m e n t  “ 9 8 c/c t r u e ,  2 r/r a r t i f ic ia l  f l a v o r 7' w a s  h e ld  
t o  b e  m i s l e a d i n g  b e c a u s e  i t  d e s c r ib e d  m e r e l y  t h e  p e r c e n t a g e  o f  volume 
o f  e a c h  o f  t h e  i n g r e d i e n t s  a n d  n o t  t h e  p e r c e n t a g e  o f  f la v o r  c o n t r i b u t e d  
b y  e a c h  i n g r e d i e n t .  T h e  2 p e r  c e n t  a r t i f i c i a l  f l a v o r  m a y  h a v e  c o n 
t r i b u t e d  m o r e  t o  t h e  f l a v o r  o f  t h e  fo o d  t h a n  t h e  9 8  p e r  c e n t  t r u e  f lav o r .

6. T h e  w o r d  “ F r e s h "  is  g e n e r a l l y  u n d e r s t o o d  b y  a  c o n s u m e r  to  
i n d i c a t e  a n  a r t i c l e  o f  r e c e n t  o r ig in .  F le n c e ,  an  a r t i c l e  m a y  n o t  b e  
c a l l e d  “ F r e s h  F r u i t  S a l a d  T o p p i n g , "  if i t  h a s  b e e n  m a d e  in  w h o l e  o r  
p a r t  f r o m  c a n n e d  o r  f r o z e n  f ru i t .

7. T h e  w o r d s .  " H o m e m a d e -’ o r  “ H o m e m a d e  B r a n d ' ’ s h o u l d  n o t  
b e  u s e d  b e c a u s e  t h e y  a r e  m i s l e a d i n g  w h e n  t h e  p r o d u c t  so  la b e le d  is  
c o m m e r c i a l l y  p a c k e d .

8. “ V i t a m i n  R i c h "  is  o u t ,  s in c e  i t  s u g g e s t s  t h a t  t h e  p r o d u c t  is  
e n r i c h e d  w i t h  a d d e d  v i t a m i n s .

9. T h e  w o r d  “ N a t u r a l "  s h o u l d  b e  r e s e r v e d  f o r  f r e s h  p r o d u c t s ,  
s u c h  a s  f r e s h  ju i c e  o r  ju i c e  k e p t  w i t h o u t  i n t e r v e n t i o n  o f  a n y  p r o c e s s  
of h e a t  t r e a t m e n t .  Y o u  m a y ,  h o w e v e r ,  h a v e  “ N a tu r a l  F l a v o r s . ” T h i s  
w i l l  b e  d i s c u s s e d  l a te r .

10. O n e  w o r d  w h i c h  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  d i s l ik e s  
s e e in g  o n  a  fo o d  p r o d u c t ' s  l a b e l  is  “ P u r e , "  b e c a u s e  i t  c a n  m e a n  o n e  o f  
s e v e r a l  t h i n g s :  ( a )  t h a t  i t  c o m p l i e s  w i t h  a  s t a n d a r d  o f  i d e n t i t y :  o r  
( b )  t h a t  i t  i s  f r e e  f r o m  i m p u r i t i e s  o r  d e l e t e r i o u s  i n g r e d i e n t s .  T h e  
F o o d  a n d  D r u g  A d m i n i s t r a t i o n  d i s c o u r a g e s  i t s  u se .  H o w e v e r ,  if it  is 
u s e d  o n  a  s in g l e  f o o d  p r o d u c t  w 'h ich  is. in  f a c t ,  p u r e  a n d  c o m p l i e s  w i t h  
t h e  A c t ,  i t s  u s e  w o u l d  n o t  b e  f a l s e  o r  m i s l e a d in g .  T h e  t e r m  ‘‘100%  
P u r e "  is  d e f in i t e ly  f r o w n e d  o n — a  fo o d  is  e i t h e r  p u r e  o r  n o t  p u r e :  
i t  c a n n o t  b e  50 p e r  c e n t  p u r e  o r  9 0  p e r  c e n t  p u r e !
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T h e  w o r d s  “ P u r e  F o o d  C o l o r s “ a r e  o b j e c t i o n a b l e  o n  c e r t i f i e d  
c o a l - t a r  c o l o r  m i x t u r e s .  T h e  F D A  r e c o m m e n d s  t h e  u s e  o f  “ A r t i f i c i a l  
C o l o r  A d d e d , "  “ C o l o r  A d d e d , ” o r  a n  e q u a l l y  i n f o r m a t i v e  s t a t e m e n t ,  
b u t  i t  h a s  a l s o  a c c e p t e d  “ C e r t i f i e d  C o l o r ” in  t h e  i n g r e d i e n t  s t a t e m e n t  
o n  t h e  la b e l .

11. A  fo o d  is  d e e m e d  t o  b e  m i s b r a n d e d  if  i t  is  o f f e r e d  f o r  s a le  
u n d e r  t h e  n a m e  o f  a n o t h e r  fo o d .  T h i s  m e a n s  y o u  c a n ’t  u s e  a  f a n c i fu l  
m i s l e a d i n g  n a m e  s u c h  a s  “ E g g - O - M i l k ” w h e r e  s u b s t a n t i a l  a m o u n t s  of 
e g g s  a n d  m i l k  a r e  n o t  u se d .

12. Y o u  m a y  n o t  i m i t a t e  t h e  a p p e a r a n c e  o f  a n o t h e r  p r o d u c t  
b e c a u s e  i t  c a n  m i s l e a d  t h e  c o n s u m e r .  B o t t l e s  o f  c a r b o n a t e d  a p p l e  ju ic e  
w h i c h  w e r e  l a b e l e d  “ S p a r k l i n g  AV hite  S e a l ” a n d  d r e s s e d  l ik e  c h a m 
p a g n e ,  w e r e  c o n d e m n e d  a s  m i s b r a n d e d .

13. T h e  c o n t a i n e r  i t s e l f  m u s t  n o t  b e  m i s l e a d in g .  T h e r e  h a v e  
b e e n  n o  r u l i n g s  o r  s t a n d a r d s  p r o m u l g a t e d  b y  t h e  F D A  s a y i n g  j u s t  
w h e n  a  c o n t a i n e r  is  m i s l e a d in g .  W h e t h e r  o r  n o t  a  c o n t a i n e r  is  m i s 
l e a d i n g  w i t h i n  t h e  p r o v i s i o n s  o f  S e c t io n  4 0 3 ( d )  o f  t h e  A c t  is  a  q u e s t i o n  
o f  f a c t .  H e r e  a r e  s o m e  e x a m p l e s  o f  m i s l e a d i n g  c o n t a i n e r s : t h i c k  
g la s s ,  i n d e n t e d  b o t t o m s ,  e x c e s s iv e  h e i g h t ,  f a l s e  b o t t o m s ,  o v e r - s i z e  
c a r t o n s ,  s la ck - f i l le d .

14. T h e  l e t t e r s  “ A , ” “ B ,” “ C ,” e tc . ,  m a y  n o t  b e  u s e d  o n  t h e  
l a b e l s  o f  p r o d u c t s  w h i c h  fa i l  t o  m e e t  t h e  s t a n d a r d s  o f  t h e  U n i t e d  
S t a t e s  D e p a r t m e n t  o f  A g r i c u l t u r e .  I f  t h e  fo o d s  a r e  p a c k e d  u n d e r  
c o n t i n u o u s  U S D A  in s p e c t i o n ,  h o w e v e r ,  y o u  m a y  u s e  t h e  d e s i g n a t i o n  
“ U .  S. G R A D E  A , ” e tc .

15. A  m a n u f a c t u r e r ,  p r o c e s s o r  o r  p a c k e r  o f  f o o d s  m a y  n o t  u s e  
o n  h is  la b e l ,  o r  in  h i s  la b e l i n g ,  a d v e r t i s i n g  o r  s a le s  p r o m o t i o n ,  a n y  
r e f e r e n c e  to  a n y  r e p o r t  o r  a n a l y s i s  f u r n i s h e d  t o  h i m  b y  a n  F D A  
off icer  o r  e m p l o y e e  in  c o n n e c t i o n  w i t h  h is  f a c t o r y  i n s p e c t i o n  a n d  
t a k i n g  o f  s a m p l e s  f o r  a n a ly s i s ,  n o r  m a y  h e  u s e  a n  u n f a v o r a b l e  r e p o r t  
a g a i n s t  a  c o m p e t i t o r .

16. W h e n  y o u  l a b e l  a n  “ i m i t a t i o n ” fo o d ,  y o u  c a n ' t  p la c e  t h e  w o r d  
“ i m i t a t i o n ” o n  t h e  l a b e l  in  s m a l l  p r i n t  n o t  c o n s i s t e n t  w i t h  t h e  s iz e  in  
w h i c h  t h e  n a m e  o f  t h e  fo o d  is  se t .  N o r  c a n  i t  a p p e a r  in  a n  i n k  c o lo r  
w h i c h  b l e n d s  i n t o  t h e  b a c k g r o u n d  c o l o r  o f  t h e  l a b e l  so  a s  to  m a k e  i t  
p r a c t i c a l l y  in v is ib le .

17. T h e  p h r a s e  “ fu ll  s t r e n g t h ” s h o u l d  n o t  b e  u s e d  o n  t h e  l a b e l—  
f o r  e x a m p le ,  o n  f l a v o r s  o r  f la v o r in g - e x t r a c t s  s in c e  a l l  s u c h  p r o d u c t s  
m u s t  b e  fu l l  s t r e n g t h  o r  c la s s i f i e d  a s  a d u l t e r a t e d ,  a n d  h e n c e  t h e
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e x p r e s s i o n  m a y  b e  m i s l e a d i n g — s in c e  i t  m a y  c o n v e y  a n  i m p r e s s i o n  
t h a t  t h e  f l a v o r s  a s  labeled a re  o u ts ta n d in g  in th is  p a r t icu la r .  L ik e w ise ,  
t h e  w o r d s  “ L e g a l  S t r e n g t h ’’ a r e  a l s o  d i s c o u r a g e d  o n  a  p r o d u c t  w h i c h  
is d i l u t e d  t o  t h e  m i n i m u m  s t r e n g t h  r e c o g n i z e d  in  an  advisory, s t a n d a r d  
b u t  w h i c h  is  n o t  o n e  c o v e r e d  b y  a  s t a n d a r d  o f  i d e n t i t y .  V i n e g a r  is  a n  
e x a m p l e  o f  s u c h  a  p r o d u c t .

18. Y o u  m a y  n o t  u s e  t h e  n a m e  o r  i n i t i a l s  o f  t h e  F o o d  a n d  D r u g  
A d m i n i s t r a t i o n  o n  y o u r  lab e l .

19. A  p e r s o n  w h o  m e r e l y  p a c k a g e s  an  a r t i c l e  m a y  n o t  ca ll  h i m 
se l f  t h e  “ m a n u f a c t u r e r ” o n  h i s  la b e l .

20. M a n u f a c t u r e r s  l ik e  to  d r e s s  u p  t h e i r  l a b e l s  w i t h  v i g n e t t e s  o r  
c o lo r f u l  r e p r e s e n t a t i o n s .  T h e  F D A ,  h o w e v e r ,  d e c r i e s  t h e  u se ,  f o r  
e x a m p le ,  o n  a n  a r t i f i c i a l ly  f l a v o r e d  s t r a w b e r r y  s y r u p ,  o f  a  v i g n e t t e  o f  
l u s c io u s  s t r a w b e r r i e s  c a l c u l a t e d  t o  m a k e  th e  c o n s u m e r ’s m o u t h  w a t e r  
in  a n t i c i p a t i o n  o f  t h e  t r u e - f r u i t  f la v o r  o f  s t r a w b e r r i e s  in  t h e  s y r u p .  
A c t u a l l y ,  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  f r o w n s  o n  t h e  u s e  o f  
v i g n e t t e s  g e n e r a l l y ,  b u t  w i l l  n o t  b a n  a  v i g n e t t e  w h i c h  a c t u a l l y  a n d  
t r u t h f u l l y  r e f le c ts  t h e  c o n t e n t s  o f  t h e  p a c k a g e  w h o s e  la b e l  b e a r s  s a m e .

21. Y o u r  i n g r e d i e n t  s t a t e m e n t  o r  s t a t e m e n t  o f  w e i g h t  o r  l iq u i d  
m e a s u r e  m u s t  n o t  b e  in  s u c h  s m a l l  t y p e  o r  in  s u c h  c o l o r e d  in k ,  c o m 
p a r e d  to  t h e  b a c k g r o u n d  o f  t h e  la b e l ,  a s  t o  r e n d e r  i t  d if f icu lt  o r  i m p o s 
s ib le  fo r  t h e  o r d i n a r y  c o n s u m e r  t o  r e a d .

22. F o o d s  w h i c h  a r e  c o v e r e d  b y  F o o d  a n d  D r u g  S t a n d a r d s  o f  
I d e n t i t y  m u s t  b e  l a b e l e d  w i t h  t h e  n a m e  of t h e  fo o d  sp e c i f ie d  in  t h e  
s t a n d a r d  b u t  t h e y  n e e d  n o t  c a r r y  a n  i n g r e d i e n t  s t a t e m e n t .  H o w e v e r ,  
o p t i o n a l  i n g r e d i e n t s  p r e s e n t  in  s u c h  fo o d  m u s t  b e  d e c l a r e d  b y  t h e i r  
c o m m o n  n a m e s  w h e r e  r e q u i r e d  b y  t h e  s t a n d a r d .

S o  fa r .  I  h a v e  d i s c u s s e d  o n l y  t h e  f i r s t  t w o  o f  t h e  t h r e e  c a t e g o r i e s  
I  m e n t i o n e d  e a r l i e r ,  n a m e l y ,  w h a t  must a p p e a r  o n  t h e  la b e l  a n d  w h a t  
y o u  may not p l a c e  t h e r e o n .  T h e  r e m a i n i n g  i t e m  c a n  b e  s e t  d o w n  in  
j u s t  a  f e w  b r i e f  s e n t e n c e s .

S o  l o n g  a s  t h e  l a b e l  c o n t a i n s  al l  t h e  r e q u i r e d  w o r d i n g  a n d  c o n 
t a i n s  n o  o b j e c t i o n a b l e  m a t e r i a l  s u c h  a s  o u t l i n e d  a b o v e ,  y o u  c a n  p l a c e  
o n  y o u r  la b e l ,  s u c h  o t h e r  p h r a s e o l o g y  o r  a r t i s t i c  e m b e l l i s h m e n t s  a s  
y o u  w i s h .  Y o u  m u s t  b e a r  in  m in d ,  h o w e v e r ,  t h a t  b y  so  d o in g ,  t h e  
r e q u i r e d  l a b e l  l a n g u a g e  m u s t  n o t  b e  o b s c u r e d ,  n o r  m a y  t h e  a d d e d  
m a t e r i a l  r e n d e r  t h e  t o t a l  l a b e l  m i s l e a d i n g  b e c a u s e  o f  a n y  r e p r e s e n t a 
t i o n  o r  s u g g e s t i o n  “ b y  s t a t e m e n t ,  w o r d ,  d e s ig n ,  d e v ic e  o r  a n y  c o m b i 
n a t i o n  t h e r e o f . ” A  g e n e r a l ,  b u t  s o u n d ,  b i t  o f  a d v i c e  is  t o  k e e p  y o u r
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l a b e l  a s  s im p le  a n d  f r e e  f r o m  c l u t t e r  a s  p o s s i b le ,  c o n s i s t e n t  w i t h  t h e  
r e q u i r e m e n t s  o f  t h e  A c t  a n d  r e g u l a t i o n s .

I  h a v e  r e c e i v e d  m a n y  i n q u i r i e s  f r o m  N F S M A  m e m b e r s  a s k i n g  
a b o u t  sp e c if ic  l a b e l i n g  o n  s y r u p s ,  f l a v o r s  a n d  e x t r a c t s .  I t  is  d if f icu l t  
t o  a n s w e r  t h e s e  q u e s t i o n s  w i t h  g e n e r a l  a n s w e r s  w h i c h  c a n  b e  t a k e n  
a s  a p p l i c a b l e  t o  e v e r y  o t h e r  m a n u f a c t u r e r  w h o  m a k e s  t h e  s a m e  
p r o d u c t .  I  s h a l l  t r y  t o  e x p l a in  w h a t  I  m e a n .

A  h i le  i t  is  r e l a t i v e l y  s im p le  t o  r e f e r  a  q u e s t i o n e r  t o  t h e  g e n e r a l  
l a n g u a g e  o f  t h e  A c t  o r  t o  t h e  r e g u l a t i o n s ,  t h e  a n s w e r  to  h is  sp ec if ic  
q u e s t i o n  m a y  n o t  b e  r e a d i l y  a v a i l a b l e  f r o m  a m e r e  r e a d i n g  t h e r e o f .  
I t  g e t s  d o w n  t o  a  m a t t e r  o f  i n t e n t  a n d  m e a n i n g .  T o  c o m e  u p  w i t h  a  
c o r r e c t  a n s w e r ,  i t  f r e q u e n t l y  b e c o m e s  n e c e s s a r y  t o  k n o w  s o m e  sp e c ia l  
f a c t s  a b o u t  t h e  p r o d u c t .  F o r  i n s t a n c e ,  if  t h e  q u e s t i o n  i s :  “ M a y  I lab e l  
m y  p r o d u c t  ' B u t t e r s c o t c h  T o p p i n g , ’ ” t h e  o n e  s e e k i n g  t h e  i n f o r m a t i o n  
c a n n o t  t u r n  t o  t h e  A c t  o r  t o  t h e  r e g u l a t i o n s  p r o m u l g a t e d  t h e r e u n d e r  
a n d  f ind  a  p r o v i s i o n  p e r t a i n i n g  t o  B u t t e r s c o t c h  T o p p i n g ,  p e r  se. I f  
t h e  q u e s t i o n  w e r e  d i r e c t e d  to  m e ,  I  s h o u l d  h a v e  t o  a s k  c e r t a i n  p e r t i n e n t  
q u e s t i o n s  a b o u t  t h e  p r o d u c t — sp e c i f ic a l ly ,  w h a t  a r e  t h e  i n g r e d i e n t s ,  
a n d  in  w h a t  p r o p o r t i o n s  a r e  t h e y  c o n t a i n e d  in  t h e  p r o d u c t ?  S o m e 
t i m e s  i t  b e c o m e s  n e c e s s a r y  t o  i n q u i r e  a b o u t  t h e  m e t h o d  o f  i t s  m a n u 
f a c tu r e .  O n l y  a f t e r  a l l  t h e  n e c e s s a r y  i n f o r m a t i o n  is  a v a i l a b l e  c a n  th e  
a n s w e r  b e  g i v e n :  “ Y o u  m a y  la b e l  t h e  p r o d u c t ,  ‘B u t t e r s c o t c h  T o p 
p i n g ’ ’’ o r — “ Y o u  m u s t  call  t h i s  p r o d u c t .  ‘I m i t a t i o n  B u t t e r s c o t c h  
T o p p i n g . ’ ”

I n c i d e n t a l l y ,  w h i l e  d i s c u s s i n g  t h e  l a b e l i n g  o f  s y r u p s ,  f lav o rs ,  
e x t r a c t s ,  e tc . ,  I  s h a l l  s p e c i f ic a l ly  d e a l  w i t h  t h e  q u e s t i o n  o f  t h e  l a b e l i n g  
o f  “ B u t t e r s c o t c h ” t o p p i n g s  a n d  f la v o r s  b e c a u s e  t h i s  is  a  p a r t i c u l a r  
top ic  a b o u t  w h ic h  I  h a v e  rece iv ed  d i rec t  in q u ir ie s  f ro m  severa l  m em b ers .

T u r n i n g  n o w  t o  s y r u p s ,  f l a v o r s  a n d  e x t r a c t s ,  I  s h a l l  f i r s t  m a k e  
s o m e  g e n e r a l  o b s e r v a t i o n s  a p p l i c a b l e  t o  t h e m  g e n e r a l l y .  T h e n  T w i l l  
d e a l  w i t h  sp ec if ic  i t e m s  a b o u t  w h i c h  p a r t i c u l a r  q u e s t i o n s  h a v e  b e e n  
r a i s e d .  T h e r e  is  n o  p a r t i c u l a r  s ig n i f i c a n c e  t o  t h e  o r d e r  in  w h i c h  t h e y  
a p p e a r  b e lo w .  I  h a v e  s i m p l y  s e t  t h e m  d o w n  a s  t h e y  c a m e  t o  m y  m i n d  
o r  a s  I c a m e  a c r o s s  t h e m  in m y  r e s e a r c h  in  p r e p a r a t i o n  f o r  t h i s  
p r e s e n t a t i o n .

A t  t h e  o u t s e t ,  I  w a n t  t o  m a k e  c l e a r  t h a t  t h e  r e q u i r e m e n t s  a s  to  
l a b e l s  a n d  l a b e l i n g  w h i c h  I h a v e  o u t l i n e d  h e r e i n  a r e  e q u a l ly  a p p l i c a b le  
t o  s y r u p s  a n d  f lav o rs .  I t  is  j u s t  t h a t  in  d e a l i n g  w i t h  sp ec if ic s ,  I  h a v e  
c h o s e n  t h e  p a r t i c u l a r  i t e m s  of s p e c ia l  i n t e r e s t  t o  o u r  i n d u s t r y ,  r a t h e r  
t h a n  f o o d s  in  w h i c h  w e  h a v e  a le s s  d i r e c t  c o n c e r n .
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F l a v o r i n g s  m a y  b e  d e s i g n a t e d  in  t h e  i n g r e d i e n t  l i s t  a s  “ f la v o r in g s ,” 
w i t h o u t  n a m i n g  e a c h .  T h i s  s i m p l e  r u l e  is  c l e a r  e n o u g h ,  b u t  i t  b r i n g s  
u s  t o  t h e  v e x i n g  “ W .  O .  N .  F . ” p r o b l e m .  T h e s e  in i t ia l s ,  a s  a l l  y o u  
s y r u p  p e o p l e  k n o w ,  s t a n d  fo r  “ W i t h  O t h e r  N a t u r a l  F l a v o r s .  ’ S in c e  
I  h a v e  b e e n  a s k e d  a b o u t  t h i s  i t e m  m o r e  o f t e n  t h a n  a b o u t  m o s t  o t h e r  
l a b e l i n g  q u e s t i o n s ,  I  m a d e  q u i t e  an  e x h a u s t i v e  s e a r c h  w i t h  r e s p e c t  
t o  a n y  r u l i n g s  o r  d i r e c t i v e s  p e r t a i n i n g  to  it.

A l l  t h a t  a p p e a r s  o n  r e c o r d  is  a  s o - c a l l e d  “ T r a d e  C o r r e s p o n d e n c e ” 
i t e m  f ro m  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  d a t e d  A p r i l  11, 1940 
( T C  2 2 1 ) .

T h i s  “ T C "  r u l e d  t h a t  t h e  t e r m  “ S t r a w b e r r y  e x t r a c t "  w o u l d  b e  
m i s l e a d i n g  fo r  a  f l a v o r  m a d e  f r o m  45 lbs .  o f  s t r a w b e r r i e s  p e r  g a l lo n ,  
a  v e r y  s m a l l  p e r c e n t a g e  o f  r a s p b e r r y  e x t r a c t ,  a n d  v a r y i n g  q u a n t i t i e s  
o f  five p l a n t  e x t r a c t i v e s  o r  e s s e n t i a l  o ils ,  w h i l e  t h e  a m o u n t s  o f  p l a n t  
e x t r a c t i v e s  a n d  e s s e n t i a l  o i ls  a r e  s m a l l ,  t h e y  c o n t r i b u t e  m a te r ia l ly  to  th e  
f la v o r  a n d  o d o r  o f  t h e  a r t i c l e ,  a s  s h o w n  b y  a n  o r g a n o l e p t i c  ex a m in a t io n .

Tt is  n o t  a  m i s b r a n d i n g  to  n a m e  t h e  p r o d u c t  “ S t r a w b e r r y  f lav o r ,  
r e i n f o r c e d  w i t h  n a t u r a l  f l a v o r s , ” all w o r d s  b e i n g  d i s p l a y e d  w i t h  e q u a l  
p r o m i n e n c e .  T h e  n a m e s  s h o u l d  b e  f o l lo w e d  b y  a n  a p p r o p r i a t e  l i s t  o f  
i n g r e d i e n t s  in t h e  o r d e r  o f  t h e i r  i m p o r t a n c e  a s  “ s t r a w b e r r y  f lav o r ,  
w i t h  a s m a l l  p r o p o r t i o n  o f  r a s p b e r r y  f lav o r ,  a n d  e x t r a c t  o ’ S t.  J o h n ' s  
B r e a d ,  f e n n e l ,  g a r l i c ,  a n d  o i ls  o f  o r r i s  a n d  s a g e . "  T h e  n a m e s  o f  t h e  
s o l v e n t s  s h o u l d  a l s o  b e  l i s te d .  A  n a m e  s u c h  a s  “ S t r a w b e r r y  f la v o r  
r e i n f o r c e d  w i t h  n a t u r a l  f l a v o r s ” s h o u l d  n o t  b e  a p p l i e d  t o  a  f la v o r  u n le s s  
m o r e  t h a n  o n e  h a l f  o f  t h e  f l a v o r in g  s t r e n g t h  of s u c h  f la v o r  is  d e r iv e d  
f r o m  s t r a w b e r r i e s .

T h e  f o r e g o i n g  r u l i n g  a p p e a r s  to  b e  in  co n f l i c t  w i t h  S e c t io n  4 0 3 ( i )  
o f  t h e  A c t  w h i c h  p r o v id e s ,  inter alia, “ e x c e p t  t h a t  sp ic e s ,  f l a v o r in g s ,  
a n d  c o l o r i n g s ,  o t h e r  t h a n  t h o s e  s o ld  a s  s u c h ,  m a y  b e  d e s i g n a t e d  a s  
sp ic e s ,  f l a v o r i n g s  a n d  c o l o r i n g s  w i t h o u t  n a m i n g  e a c h . ” T h e  sa id  s e c 
t i o n  a l s o  p r o v id e s ,  h o w e v e r ,  t h a t  if c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  
o f  t h i s  p r o v i s i o n  “ r e s u l t s  in  d e c e p t i o n  o r  u n f a i r  c o m p e t i t i o n ,  e x e m p 
t i o n s  s h a l l  b e  e s t a b l i s h e d  b y  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  S ec i 'e ta rv .”

T m i g h t  n o t e  in  t h i s  c o n n e c t i o n ,  t h a t  a  la b e l  m a y  b e  d e e m e d  to  
b e  m i s l e a d i n g  d u e  to  t h e  o r d e r  in  w h i c h  t h e  n a m e s  o f  t h e  i n g r e d i e n t s  
a p p e a r ,  o r  t h e  f a i l u r e  to  r e v e a l  t h e  p r o p o r t i o n s  o f  a n  i n g r e d i e n t  w h e n  
s u c h  p r o p o r t i o n  is  m a t e r i a l  in  t h e  l i g h t  o f  t h e  r e p r e s e n t a t i o n  t h a t  s u c h  
i n g r e d i e n t  w a s  u s e d  in  m a n u f a c t u r i n g  t h e  fo od .

T h e  v e h i c l e  o f  a  f l a v o r in g  e x t r a c t  is e t h y l  a l c o h o l  o f  p r o p e r  
s t r e n g t h .  T h e  t e r m  “ e x t r a c t "  is  n o t  s y n o n y m o u s  w i t h  t h e  t e r m
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“ f l a v o r . ” F l a v o r i n g  p r o d u c t s  p r e p a r e d  w i t h  v e h i c l e s  o t h e r  t h a n  
a l c o h o l  s h o u l d  b e  l a b e l e d  “ f l a v o r s . ’’’

T o  j u s t i f y  l a b e l i n g  a  p r o d u c t  “v a n i l l a  e x t r a c t , ” i t  s h o u l d  c o n t a i n  
t h e  s o lu b l e  m a t t e r  f r o m  n o t  le s s  t h a n  13.35 o u n c e s  ( a v o i r d u p o i s )  o f  
v a n i l l a  b e a n s  a n d  a t  l e a s t  35 p e r  c e n t  b y  v o l u m e  o f  a lc o h o l .

T h e  F D A  h a s  s t a t e d  . ( T C  12, A u g .  15, 1939) t h a t  t h e  n a m e  
“V a n i l l a  a n d  v a n i l l i n  f l a v o r ” i m p l i e s  t h a t  a p p r o x i m a t e l y  a s  m u c h  of 
t h e  t o t a l  f l a v o r  o f  t h e  p r o d u c t  is  d u e  t o  t r u e  v a n i l l a  a-s t o  v a n i l l in .  
T h e  m a n u f a c t u r e r  o f  s u c h  p r o d u c t  s h o u l d  u s e  g a l l o n  o f  v a n i l l a  
e x t r a c t  (13 .35  o u n c e s  o f  b e a n s  p e r  g a l l o n )  a n d  y? g a l l o n  o f  7 / 1 0  o f  
1 p e r  c e n t  v a n i l l i n  s o l u t i o n  (0 .93  o u n c e s  o f  v a n i l l i n  p e r  g a l l o n ) .

F l a v o r s  m a d e  f r o m  o i ls  o f  o r a n g e ,  l im e  o r  l e m o n  a r e  n o t  a r t i f ic ia l  
f l a v o r s  b u t  n e i t h e r  a r e  t h e y  “ t r u e  f r u i t ” f l a v o r s  s in c e  t h a t  t e r m  is  
p r o p e r l y  a p p l i c a b l e  to  a  f l a v o r in g  c o n c e n t r a t e  p r e p a r e d  f r o m  t h e  w h o l e  
f r u i t  o r  f r u i t  ju ic e .

F i x a t i v e s  a d d e d  t o  p u r e  f r u i t  f l a v o r s  s h o u l d  b e  d e c l a r e d  o n  t h e  
l a b e l  b e c a u s e  t h e  f l a v o r i n g  s t r e n g t h  o f  t h e s e  a r t i f ic ia l  f i x a t iv e s  o r  
a r t i f ic ia l  f ix a t iv e  f l a v o r s  is  e n o r m o u s l y  g r e a t e r  t h a n  t h e  f l a v o r in g  
s t r e n g t h  o f  a n  e q u a l  q u a n t i t y  o f  f l a v o r  d e r i v e d  f r o m  f r u i t .  T h i s  m a y  
b e  d e c l a r e d  a s  “ 1 / 1 0 t h  o f  1 %  f ix a t iv e s  a d d e d . ”

T h e  u s e  o f  s y n t h e t i c  f l a v o r in g  i n g r e d i e n t s  w i l l  u s u a l l y  r e s u l t  in  
c a u s i n g  t h e  f l a v o r  t o  b e  c l a s s e d  a s  a n  i m i t a t i o n ,  e s p e c i a l l y  w h e n  t h e  
f la v o r  is  a r t i f i c i a l l y  c o lo re d .

C a r a m e l  m a y  b e  d e c l a r e d  a s  “ c o l o r e d  w i t h  c a r a m e l ” o r  “ c a r a m e l  
c o l o r ” o r  “ a r t i f i c i a l l y  c o l o r e d . ” W h e r e  c a r a m e l  c o l o r  is  u s e d  in  a  
s o l u t i o n  o f  v a n i l l i n  a n d  v a n i l l a ,  i t  g iv e s  t h e  p r o d u c t  t h e  a p p e a r a n c e  o f  
b e i n g  a t r u e  v a n i l l a  e x t r a c t  a n d  i t  s h o u l d  t h e r e f o r e  b e  l a b e l e d  as  
“ i m i t a t i o n . ”

I n  t h e  c a s e  o f  a  “ c a n e  a n d  m a p l e  s y r u p , ” if  le s s  t h a n  a b o u t  25 p e r  
c e n t  o f  m a p l e  s y r u p  is  u s e d ,  t h e  p e r c e n t a g e  c o n t a i n e d  in  t h e  p r o d u c t  
s h o u l d  b e  d e c l a r e d  o n  t h e  la b e l .  I f  t h e  p r o d u c t  c o n t a i n s  m o r e  t h a n  
25 p e r  c e n t  m a p l e  s y r u p ,  “ C a n e  s u g a r  a n d  m a p l e  s y r u p ” s a t i s f a c t o r i l y  
t a k e s  c a r e  o f  t h e  l i s t i n g  o f  t h e  i n g r e d i e n t s .  W h e r e  b e t w e e n  10 p e r  c e n t  
a n d  25 p e r  c e n t  o f  m a p l e  s y r u p  is  u s e d ,  t h e  n a m e  “ c a n e  s u g a r  a n d  
m a p l e  s y r u p "  m u s t  b e  q u a l i f ie d  b y  t h e  p r o m i n e n t  s t a t e m e n t ,  “ C o n 
t a i n s  ------- %  m a p l e  s y r u p . ” I f  t h e  p r o d u c t  c o n t a i n s  le s s  t h a n  10 p e r
c e n t  m a p l e  s y r u p ,  t h e  p r o d u c t  m u s t  n o t  b e  l a b e l e d  “ C a n e  s u g a r  a n d  
m a p l e  s y r u p ” b u t  “ S u g a r  s y r u p  w i t h  a  t r a c e  o f  m a p l e  s y r u p  a d d e d . ”
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S p ic e  o i ls  c a n  b e  d e s i g n a t e d  a s  f lav o rs .  T h e y  a r e  n o t  s p ic e s  a n d  
t o  u s e  “ s p i c e s ” o r  “ sp ic e  f l a v o r i n g ” w o u l d  b e  m i s l e a d in g .

B u t t e r s c o t c h  f la v o r  c o n s i s t s  o f  b u t t e r  a n d  b u r n t  s u g a r .  I f  a  
p r o d u c t  c o n t a i n s  d i a c e ty l  o r  o t h e r  a r t i f i c i a l  o r  s y n t h e t i c  c h e m ic a l  
f la v o r s ,  i t  m a y  n o t  p r o p e r l y  b e  l a b e l e d  “ B u t t e r s c o t c h  f l a v o r . ” I f  t h e  
p r o d u c t  c o n t a i n s  a r t i f i c i a l  f lav o r ,  i t  s h o u l d  b e  l a b e l e d  “ I m i t a t i o n  b u t 
t e r s c o t c h  f la v o r .” T h i s  r u l i n g  w a s  m a d e  in  a  l e t t e r  s e n t  b y  t h e  F D A  
t o  a  m a n u f a c t u r e r  o n  M a y  10, 1939. I t  w a s ,  in  s u b s t a n c e ,  r e a f f i r m e d  
i n  a  l e t t e r  f r o m  t h e  F D A  s e n t  e a r l i e r  t h i s  y e a r  t o  o n e  o f  o u r  m e m b e r s .

I n  t h e  l i g h t  o f  t h e  f a c t  t h a t  o v e r  t h e  y e a r s ,  m a n u f a c t u r e r s  o f  
n u m e r o u s  fo o d  p r o d u c t s ,  o t h e r  t h a n  s y r u p s  a n d  t o p p i n g s  h a v e  b e e n  
u s i n g  t h e  t e r m  “ b u t t e r s c o t c h  f l a v o r ” w i t h o u t  i n d i c a t i n g  in  t h e  n a m e  
t h a t  a r t i f ic ia l  o r  s y n t h e t i c  f l a v o r s  w e r e  u s e d ,  a  q u e s t i o n  a r i s e s  a s  t o  
w h e t h e r  o r  n o t  t h e  t e r m  “ b u t t e r s c o t c h  f l a v o r ” h a s  a c q u i r e d  a  s e c o n d a r y  
m e a n i n g  w h i c h  s h o u l d  t a k e  i t  o u t  o f  t h e  o r d i n a r y  r u l e  r e g a r d i n g  
“ i m i t a t i o n s . ” T h i s  w i l l  r e q u i r e  f u r t h e r  e x p l o r a t i o n  a n d  s tu d y .

I  m i g h t  p o i n t  o u t  t h a t ,  o r ig in a l ly ,  g r e n a d i n e  w a s  p r e p a r e d  f r o m  
p o m e g r a n a t e  ju i c e  a n d  s u g a r ,  b u t  f o r  m a n y  y e a r s  t h e  n a m e  h a s  b e e n  
l o o s e ly  a p p l i e d  t o  s y r u p s  a n d  b e v e r a g e s  c o n s i s t i n g  o f  o t h e r  f r u i t  j u i c e s  
a n d  s u g a r  s y r u p .  T h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  m a k e s  n o  
o b j e c t i o n s  to  t h e  u s e  o f  t h e  n a m e  “ g r e n a d i n e ” o n  a  s y r u p  c o n t a i n i n g  
a  m i x t u r e  o f  f r u i t  j u i c e s  w h i c h  h a s  a  c h a r a c t e r i s t i c  g r e n a d i n e  f la v o r  
a n d  co lo r .  T h e  c h a r a c t e r i s t i c  f l a v o r  c a n  b e  o b t a i n e d  f r o m  a  m i x t u r e  of 
b l a c k  c u r r a n t  ju i c e  a n d  o t h e r  f r u i t  ju i c e s  a n d  p o s s i b l y  b y  o t h e r  c o m 
b i n a t i o n s  o f  f r u i t  j u i c e s  w i t h  o r  w i t h o u t  a  m i n u t e  a m o u n t  c f  s p ic e  o r  
s i m i l a r  n a t u r a l  f l a v o r in g .  T h e  c h a r a c t e r i s t i c  c o l o r  o f  g r e n a d i n e  is 
r e d  w h i c h  is d e r iv e d  e i t h e r  f r o m  t h e  f r u i t  j u i c e s  o r  b y  t h e  u s e  o f  a n  
a r t i f ic ia l  co lo r .  ( T C  293, M a y  7, 1940.)

M a r a s c h i n o  c h e r r i e s  h a v e  a l s o  b e e n  t h e  s u b j e c t  o f  a n u m b e r  o f  
i n q u i r i e s  a d d r e s s e d  t o  m e .  I  u n d e r s t a n d  t h a t  t h e  F o o d  a n d  D r u g  
A d m i n i s t r a t i o n  h a s  l i k e w is e  b e e n  r e q u e s t e d  t o  r u l e  o n  t h e  l a b e l i n g  o f  
m a r a s c h i n o  c h e r r i e s .

I n  o n e  o f  i t s  “ T C ” l e t t e r s ,  t h e  F D A  s t a t e s  t h a t  “ m a r a s c h i n o  
c h e r r i e s  m a y  b e  r e g a r d e d  a s  t h e  c o m m o n  o r  u s u a l  n a m e  o f  c h e r r i e s  
w h i c h  h a v e  b e e n  d y e d  re d ,  i m p r e g n a t e d  w i t h  s u g a r  a n d  p a c k e d  in  a  
s u g a r  s y r u p  f l a v o r e d  w i t h  o il  o f  b i t t e r  a l m o n d s  o r  a  s i m i l a r  f l a v o r . ”

S in c e  t h e r e  is  n o  s t a n d a r d  o f  i d e n t i t y  p r o m u l g a t e d  f o r  m a r a s c h i n o  
c h e r r i e s ,  t h e  la b e l  w i l l  h a v e  to  c a r r y  a  c o m p l e t e  l i s t  o f  t h e  i n g r e d i e n t s ,  
in  d e s c e n d i n g  o r d e r  o f  t h e i r  p r e d o m i n a n c e .  A r t i f i c i a l  c o lo r  a n d  f la v o r
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must be declared. Ii a preservative is used, it must be declared on the 
label in the manner I have already shown. If any sulphur dioxide 
(which I understand is used to bleach the cherries) remains in the 
finished product, it too must be declared on the label. In this con
nection, I call your attention to the fact that any ingredient used in 
processing any food, which doesn't remain in or on the finished food 
need not be declared.

A final word of caution: don't copy the existing label of a com
petitor on the assumption that if it is on his product it must be 
all right or he would have been stopped from using it. This is poor 
reasoning. You'd be surprised how many labels are bad. that is. fail 
to comply with the law and yet appear on the grocer's shelves! This 
proves nothing, except, perhaps, that the authorities have not yet 
caught up with them. It certainly is no guarantee that your product, 
with a label practically identical with the copied one, won’t be picked 
up. Nor is it a defense to a seizure that “The Jones Company’s label 
is identical to mine.”

Your best bet is to check all of your proposed labels with your 
food chemist or your legal counsel. They are best qualified to steer 
you on the right path in this great maze of laws, regulations, court 
rulings, advisory letters and the like.

I have tried to cover all the basic requirements pertaining to 
labels and labeling and have endeavored to answer the principal ques
tions which either have been raised by fruit and syrup manufacturers 
or which in my experience have caused the most trouble. Naturally, 
I haven’t covered every possible aspect of the subject. That would be 
an almost impossible task. On the other hand, if I have succeeded 
in giving you a somewhat better understanding of this whole matter 
of labeling, I will consider well spent the time I have put into the 
preparation of this presentation. [The End]

AMPHETAMINE SELLERS SENTENCED
Six jail terms, ranging from six months to five years, four three- 

year probations and three cash fines were handed down by seven 
Federal District courts in cases involving illegal sale of amphetamine drugs.

The drugs are stay-awake pills variously called “bennies,” “goof 
balls,” “co-pilots,” and “West Coast turn arounds.”

They are commonly bought by truck drivers at truck stops to keep 
them awake during long cross-country hauls. A brain stimulant, the 
drug also can bring on a false sense of well-being and a disregard for rules 
of behavior.
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WASHI NGTON-
A C T I O N  A N D  N E W S

I n  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n

M a y  r e p o r t  o f  fo o d  s e iz u re s .—Over 
505 tons of contaminated food were 
seized in 36 federal court actions dur
ing the month of April. Of this total 
over 16 tons became contaminated in 
warehouses while being held for sale 
after shipment in interstate commerce.

Bulk wheat contaminated with rodent 
filth comprised the largest tonnage in
volved in seizure actions. Approximately 
241 tons were seized in five federal 
court actions.

Over 143 tons of spices, primarily 
black pepper, imported from various 
countries to a warehouse in New York 
were seized in two court actions. The 
government alleged that the spices 
were contaminated with rodent filth 
and held under insanitary conditions.

Approximately 7.5 tons of food seized 
in five federal court actions were found 
to be economic cheats. Of the total, 
approximately four tons were a vita
minized rice product which the govern
ment alleged had false and misleading 
labeling because it failed to conform to 
the specifications for enriched rice. 
Frozen oysters and a seasoned sauce 
were found to be short weight, and 
canned peas fell below the standard 
of quality in that they were broken 
and not so labeled.

Two licorice candy products were 
seized on charges of false claims that 
they were low in calories.

D r u g  a n d  d e v ic e  s e iz u re s .—Seven
teen federal court actions were taken 
on drugs and devices in the month of 
April. In nine of these the government 
alleged that the products made false 
and misleading therapeutic claims, four 
had inadequate directions for use, three 
were substandard preparations, and one 
had inadequate warning on its label 
statement.

FDA laboratory examination showed 
that a powdered food supplement varied 
in actual composition from 50 to 235 
per cent of the declared amount of its 
ingredients. Approximately 476 pounds 
of the product were seized on charges 
that it was misbranded by false and 
misleading statements of its nutritional 
value, and that it was adulterated be
cause the valuable constituents, protein, 
fat, calcium, and iron, were in part 
omitted.

Eighty air purifying, and 70 de- 
humidifying devices with over 700 ac
companying leaflets were seized. FDA 
charged that the labeling made false 
and misleading statements which claimed 
that the devices were effective in pre
venting colds, sore throats, pest nasal 
drip, muscle spasms, etc., and would 
provide effective defense against viruses 
and germs.
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U s e  T h i s  C h e c k  L i s t  t o  A d d  t o  Y o u r  

P e r m a n e n t  F o o d  a n d  D r u g  L a w  L i b r a r y

Wherever things happen of importance to Food and Drug Men, you’ll 
find CCH there with handy desk helps on food, drug and cosmetic law. 
Each of these books was written by an outstanding authority in the field 
and published by Commerce Clearing House, Inc., for The Food Law Insti
tute. They serve as a chronicle of the development of food law, including 
the associated drug and cosmetic laws ; provide an adequate library for 
everyone concerned.

Some BOOKS IN THE FOOD LAW IN STITUTE SERIES:*
/  General State Food and Drug Laws—Annotated, by David H.

Vernon and Franklin M. Depew. Table of contents; S16 pages.
Price: $17.50 a copy.

J  Constitutional Questions in Food and Drug Laws, by Thomas 
W. Christopher. Topical index; 128 pages, 6" x 9", heavy paper 
covers. Price: $3.50 a copy.

^  Federal Food, Drug, and Cosmetic Act—Judicial and Admin
istrative Record, by Vincent A. Kleinfeld and Charles Wesley 
Dunn. All these publications include indexes and case tables.

1953-1957, 1,444 pages. Price: $25.00 a copy.
1951-1952, 588 pages. Price: $12.00 a copy.
1949-1950, 543 pages. Price: $10.25 a copy.
1938-1949, 922 pages. Price: $17.50 a copy.

<J Legislative Record of 1958 Food Additives Amendment to 
Federal Food, Drug, and Cosmetic Act. Topical index; 160 
pages, 6” x 9", heavy paper covers. Price: $3 a copy.

<J Product Liability Cases, by Frank T. Dierson and Charles 
Wesley Dunn. Table of contents; 1,182 pages. Price: $12 a 
copy.

/  Canada’s Food and Drug Laws, by Robert E. Curran, Q. C.
Topical index, case table; 1,138 pages. Price: $19.50 a copy.

* Unless otherwise noted, books rowe in hard bound covers, red and black with gold 
stamping, size 6f6 x  9% inches.

YOURS—FOR 15 DAYS’ FREE EXAMINATION
Any of these authoritative books can be yours for 15 days’ free exami

nation. Just fill out the handy tear-off Order Card at the right. If not 
completely satisfied after looking them over, return the books for full credit.

C C H , P r o d u c t s , C o m p a n y ,V\\\\\\\\\\\\\\\\''' \\\\\\\\\\\\\\\^^
4 0 2 5  W .  P E T E R S O N  A Y E . ,  C H I C A G O  4 6 ,  I L L .
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