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REPORTS
TO T H E  R E A D E R

A bout T h is  Issue .—T he seventeenth 
annual m eeting of the Section on Food, 
D ru g  and Cosm etic L aw  of the New 
Y ork  S tate  B ar A ssociation was held 
Jan u a ry  24 a t the C om m odore H otel 
in N ew  Y ork  City. Franklin M. Depew, 
C hairm an of the Section presided at the 
m eeting. Follow ing is his in troductory  
s tatem ent:

“ I am  happy to  welcom e all of you 
to the Seventeenth A nnual M eeting of 
the Section on Food, D rug  and Cos
m etic L aw  of the N ew  Y ork  S tate  B ar 
A ssociation. I hope you like our new 
m eeting place, the C om m odore H otel, 
and th a t you will enjoy our inform al 
luncheon. W e  will have as our honored 
guests at this luncheon, in addition to our 
speakers of this m orning, Honorable J. 
Boyd Multan, P residen t of our A ssocia
tion, and W illiam R oy Vallance, Secre
tary-G eneral of the In ter-A m erican  B ar 
Association.

“ Because of our full p rogram  we are 
convening at 9:30 so th a t we will have 
tim e to hear our speakers, question 
them , hold our business m eeting  and 
ad journ  not la ter than  4 p.m.

“ O u r p rogram  today consists of ten 
tim ely papers of im portan t in te rest to 
those a tto rneys practicing in the field 
of food, d rug  and cosm etic law. I am  
confident tha t you will find these papers 
and the subsequent discussion most help
ful in advising your clients. Som e prob
lem s m ay even be resolved in your 
m inds after hearing them , bu t I do not

prom ise this. I t  was m y privilege to 
p resen t a paper at the first m eeting of 
this Section entitled “T he Slack-Filled 
P ackage L aw .” T h e  problem s discussed 
in th a t paper still continue unsolved 
and vex the Food and D rug  A dm in
istration and industry sixteen years later.

“ O n behalf of our entire m em bership 
I wish to  express our appreciation to 
our speakers for giving of their valu
able tim e to prepare and presen t these 
papers to us. Before introducing them  
I would like to  m ake a few brief com 
m ents on developm ents since our last 
m eeting. A t th a t tim e the effective date 
of the food additives am endm ent was 
rapidly  approaching, and we all knew 
it would be im possible to secure food 
additive orders for all needed substances 
in time. A  resolution was adopted by 
the Section that a committee be appointed 
to collaborate w ith representatives of 
the F D A  relative to suitable am end
m ents to the extension bill. In  accord
ance w ith the resolution I appointed a 
Committee consisting of Michael F. M ar
ket, Chairm an, Kenneth E . M ulford, and 
Frank T. Dicrson. F D A  representatives 
gave sym pathetic consideration to the 
recommendations of this Committee with 
the result th a t a  satisfactory  extension 
law was passed. T his action was in 
accordance w ith the trad itio n  of FD A . 
Its  staff has been quite consistent in 
acting  in the public in te rest to  protec t 
the public health  and other consum er 
in terests but w ith  a reasonable regard
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for procedures tha t are fair to those 
w hom  they affect.

“If  the F D A  is to  continue to p rop
erly carry  on its m ultiple duties, which 
are grow ing g rea ter w ith each passing 
day, it needs to fill new positions w ith 
com petent and devoted people. T o  do 
this it needs increased budgets. T his 
Section and our A m erican B ar co unter
p a rt have always advocated increases 
in the budget th a t are adequate to en
able F D A  to fulfill its obligations. D e
spite the hope expressed last year by 
our Chairm an, A. M. Gilbert, th a t the 
Congress would not cut the P res iden t’s 
budget request, it w as subsequently  cut 
from  $23,580,000 to $23,000,000. I am 
sure we all hope tha t the P res iden t’s 
budget request for the fiscal year 1963, 
which calls for $28,400,000, an increase 
of alm ost 25 per cent, will not be cut 
this year.

“A new Citizens A dvisory  Com m ittee 
has been appointed and m ay be ex
pected to  m ake its report to the Secre
tary  la te r this year. I t  seems to  me 
th a t am ong im portan t considerations 
this Section can urge upon this Com 
m ittee are tha t the C om m ittee should 
recommend (1) that the traditional FD A  
policy of adhering to the career system  
be m aintained, (2) th a t adequate funds 
be m ade available tO' the agency and (3) 
th a t the agency expand its educational 
and inform ational program . T he ca rry 
ing out of such recom m endations would 
represen t a contribution  tow ard  the 
solution of m any curren t problem s of 
the consum er and industry.

“This year an o ther law  m ay be ex
pected to go into effect shortly  after 
we adjourn. T he Federal H azardous 
Substances L abeling A ct will becom e 
effective on F eb ru ary  1, 1962. T he p ro 
m ulgation  of regulations under this A ct 
has not been w ithout controversy, and 
indu stry  has felt tha t m ore tim e was 
needed to com ply w ith them. F D A  has 
recognized the problem  to  the extent 
the}’ have found that more time is neces
sary  for full com pliance w ith the reg u 
lation’s requirem ents w ith respect to

the m ain panel placem ent and increased 
conspicuousness and contrast. The parts 
of the regulations covering these sub
jects have been suspended until A ugust 
1, 1962. I believe we can expect our 
speakers from  F D A  to give us their 
la test th ink ing in regard  to this law .”

T his m on th ’s J ournal presents five 
of the papers th a t were delivered a t the 
m eeting. T w o papers from  the m eeting 
w ere included in last m on th ’s m agazine.

T he chief a tto rney  in the N ew  Y ork 
office of the Federal T rad e  Commission, 
Albert G. Seidman, presen ts an in te re st
ing and tim ely sum m ary of the F T C ’s 
actions in the past year in an article 
w hich begins on page 181.

Six law s under w hich the food in
spection services are adm inistered  are 
discussed in an article aim ed m ainly at 
the m eat inspection division and other 
m andato ry  inspection services which 
appears at page 188. M. R . Clarkson, 
associate ad m in istra to r of the A gricu l
tu ral R esearch Service of the D ep art
m ent of A griculture feels th a t inspection 
m ust be “ tandem —not random .”

W illiam J. Condon, an atto rney  for 
Sw ift & Company, discusses develop
m ents in the field of p roduct liability, 
including cases concerning foods, bev
erages, bottles, drugs and cosm etics. I t 
appears on page 195.

Suggestions for amendments to strength
en the factory  inspection law ’s pow er 
both  from  the standpoint of enforce
m ent and from  the s tandpoin t of con
stitu tionality  are found in a paper by 
Samuel McCain, Vice P residen t and of 
Counsel, Corn P roducts Company.

T he U niform  S tate Food, D rug  and 
Cosm etic Bill is “the cornerstone of any 
effort to prom ote uniform ity of in te r
pretation, administration and enforcement 
of food and drug  law  at the sta te  and 
local level.” A  report on the revision 
of this bill is found on page 218 in an 
article by O. J. Wieviann, chairm an of 
the A ssociation of Food and D ru g  Offi
cials’ com m ittee on this subject.
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Food Drug-Cosmetic Law
-----------------------------------------------------------------------------------------

What’s New-What’s on Top 
at the Federal Trade Commission?

By ALBERT G . SEIDMAN

The Author Is the Chief Attorney in the New York Office of the 
Federal Trade Commission. This Address W as Presented Before the 
New York State Bar Association, Food, Drug and Cosmetic Section 
at the Hotel Commodore in New York City on January 24, 1962.

YO U R  C H A IR M A N  has asked “W h a t’s new —w h a t’s on top—at 
the  F ederal T rad e  C om m ission?”

P erh aps the m ajo r item  of new s since yo u r last annual m eeting  
is “W h o ’s on to p .” T h is p as t year has seen the  appoin tm en t by 
P res id en t K ennedy  of a new  chairm an, the  H onorab le P au l R and 
D ixon, and the  nam ing- of th e  H onorab le  Philip  E lm an and the  H o n o r
able A. E vere tte  M acIn ty re  to  fill tw o additional vacancies on the 
com m ission.

U n d er the  v igorous leadership of C hairm an D ixon, the  com m is
sion has d irected a  substan tia l p a r t of its efforts tow ards the  reduction  
of the  “regu la to ry  lag” to  the  m inim um  consisten t w ith  th e  observ
ance of due process. I t  has approached th is task  w ith  boldness and 
im ag ination  in  th e  revised R ules of P ractice. T he m ajo r changes in 
procedure a r e :

(1) Before a form al com plain t is served, a copy of the  proposed 
com plain t and o rder are m ailed to  th e  respondent. I t  is given ten
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days w ith in  w hich to  indicate its w illingness to  enter in to  neg o tia 
tions for a consent se ttlem ent. If  responden t so indicates, it has 
30 days w ith in  w hich to  nego tia te  such se ttlem ent w ith  a special 
division to  the  Office of the  G eneral Counsel established for th a t 
purpose.

Should responden t be unw illing  to  negotia te  or should the  negotia
tions fail to  produce an acceptable ag reem ent w ith in  th e  prescribed 
tim e lim it, th e  privilege of such a consent settlem ent, em bodying no 
adm ission by  responden t th a t it has com m itted acts in violation of 
law, w ill be w ithdraw n.

Should a consent se ttlem en t be reached, there will be bu t one 
public announcem ent of the  proceeding, th us saving responden t from  
a succession of press releases re la ting  to  the  service of a com plaint, 
the filing of an answ er, hearings, if any, th e  in itia l decision of the  
hearing  exam iner and the  u ltim ate  o rder of the  com m ission. T he 
new procedure will also avoid the assignm ent of a hearing  exam iner 
to  the proceeding and his partic ipation  in the negotiations for consent 
settlem ent. I t  w ill deter responden ts from  in terposing  answ ers and 
allow ing hearings to  be scheduled and held m erely to  gain tim e, since 
once a com plain t has been served any o rder will em body findings of 
v iolation of law. T h is fact, as w ell as the  saving in procedural steps, 
will produce an effective and enforceable order a t a m uch earlier date 
than  un der the old rules.

(2) In  proceedings w here issue has been joined, the new rules 
provide for the  hearing  to be held a t one cen tral location and in a 
continuous m anner, the sam e as in a court of law. T he  tria l a tto rney  
in support of th e  com plain t m ust be prepared to  p resen t his case at 
one tim e, and responden t's  counsel will be required  to  im m ediately 
proceed upon com pletion of the governm ent’s case. A ppropriate  
p re tria l p rocedures have been estab lished to pro tect bo th  counsel and 
avoid the  necessity  for requesting  ad jou rnm en ts in order to  p repare 
for cross-exam ination or based upon a plea of surprise.

T hus, you can no longer an tic ipate  leisurely  transco n tinen ta l 
to u rs  w ith  frequent and prolonged ad jou rnm en ts to su it the con
venience of the  hearing  exam iner, counsel on bo th  sides, w itnesses and 
the  responden t itself. T he saving in tim e and expense to  both the 
governm ent and respondents will be substan tia l and, of even g rea te r 
im portance, illegal p ractices will be inhibited  m ore expeditiously.
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Organization Revision
T he organ izational s tru c tu re  of the  staff has been revised in an 

effort to  m ore efficiently accom plish the  com m ission’s objectives. T he 
com m ission is also tak in g  advantage of the R eorganiza tion  P lan  
prom ulgated  by P residen t K ennedy  in delegating  som e of its adminis
tra tive  functions to m em bers of its staff. In  the com ing year there  
m ay be fu rth e r changes for the com m ission as constitu ted  a t p resen t 
is determ ined to  fulfill its  s ta tu to ry  obligation to  pro tect business and 
the  public from  u n fa ir m ethods of com petition and un fair or deceptive 
acts o r practices in com m erce.

D esp ite  the fact th a t so m uch of the  com m ission’s a tten tion  has 
been focused upon an over-all revision of procedures and organ iza
tional s truc tu re , transg ressions in the  food, d rug  and cosm etic 
industries, w ith  w hich you are especially concerned, have no t gone 
unnoticed. In  fact, in A ugust, the com m ission served orders pu rsu an t 
to Section 6 of the F ederal T rad e  Com m ission A ct upon 37 m ajor 
m anufactu rers and d istribu to rs  of prescrip tion  drugs. T he  in form a
tion sough t by the  special repo rts  required  will, am ong o ther th ings, 
reveal adv ertis in g  w hich m akes exaggerated  claim s of therapeu tic  
benefits or fails to  adequately  disclose side effects. Should any  of 
your clients be the recip ient of such order and have any hesitancy  in 
com plying, I respectfu lly  suggest th a t you call th e ir a tten tion  to  the 
recen t decision of the Suprem e C ourt in St. Regis Paper Company v. 
United. States, as well as the  earlier decision in the C ourt of A ppeals 
for the Second Circuit.

FTC Proceedings
D u rin g  the  past year proceedings involving foods, drugs, cos

m etics and  th erap eu tic  devices followed the  m ore or less trad itional 
pa tte rn . T here  w ere th ree  orders to  cease and desist issued against 
m anufactu rers or d is tribu to rs  of vitam in preparation . T he  orders 
inhibited represen ta tions th a t th e  products w ere of benefit in the 
trea tm en t of fatigue, restlessness, irritab ility , or loss of appetite , 
except in th e  sm all m inority  of cases resu ltin g  from  established 
deficiencies in n u trien ts  supplied by the  advertised  products. T hey  
also prevented  m isrepresen ta tions as to  the  products hav ing  any value 
in the  trea tm en t of cardiac or liver conditions or in low ering the  
cholesterol level of the  blood. F ic titious price saving claim s and 
deceptive offers of “free” goods w ere also covered by  the  orders.
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In  the sam e category  is the order issued against Carlson P h arm a
ceuticals, Inc. (D. 8432) re la ting  to  “A rth rite ” capsules. T he m anu
fac tu rer w as ordered to cease and desist from  represen ting  th a t they  
w ere an adequate, effective and reliable trea tm en t and will arrest, 
correct and cure all k inds of a rth ritis  and rheum atism , th a t they  
afford im m ediate, com plete and perm anen t relief of th e ir sym ptom s 
and m anifestations and th a t they contain sleep-inducing ingredients. 
T he product contained vitam ins, m inerals and ex trac t of alfalfa of no 
th erap eu tic  value in the  trea tm en t of a rth ritis , rheum atism  or th e ir 
sym ptom s.

A product supply ing  calcium  and iodine w as represen ted  as being 
beneficial in tre a tin g  blindness, a rth ritis , rheum atism , constipation , 
indigestion, w eakness, nervousness, insom nia, depression and aches 
and pains. I ts  d is trib u to r en tered  in to a consent o rder un der the 
new  rules.

T w o m anufactu rers and d istribu to rs  of sedatives contain ing 
ingredients dangerous w hen taken by some individuals w ere ordered 
to  stop represen ting  th e ir  products “harm less,” “safe” or “new medical 
or scientific discoveries.” A nother offered a p reparation  contain ing 
the em etic Syrup of Ipecac as a new  discovery in the trea tm en t of 
alcoholism  th a t w ould no t in terfere w ith  a norm al social life. I ts  
effect was to  produce v io lent nausea and vom iting  w hen alcohol was 
im bibed, an effect hard ly  likely to  enhance one's social s tan d in g  or 
to  m ake him  the  life of the party . An order w as issued.

F inally , there  w as “L iv igen ,” “a super-pow erful skin food con
cen tra te” prov id ing “natu ra l nourishm ent to  undernourished  sk ins” 
gu aran tee ing  youthful-looking beauty . T he com m ission failed to  find 
any beneficial resu lts  from  its application.

In  tw o proceedings the com m ission found th a t m anufacturers 
and d istribu to rs  of d rugs did no t exercise “quality  con tro l” of th e ir 
p roducts as claim ed in advertisem ents. T he advertisem ents gave rise 
to  the false im plication th a t respondents possessed labora to ry  facili
ties and a technical staff enabling them  to rou tinely  assay qualitatively 
and quan tita tive ly  all p reparations.

Public preoccupation w ith  obesity  has alw ays a ttrac ted  the 
in te rest of prom oters. D uring  the  past year orders w ere issued 
against tw o d istribu to rs  of v ib ra to rs and v ib ra tin g  fu rn itu re  for m is
represen ting  th e ir  products as help ing to  reduce w eigh t and restore  
m uscle tone. T he  m ost in te restin g  proceeding w as th a t against
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B aker’s F ranchise  C orporation. I t  had licensed 110 bakeries in 42 
sta tes and C anada to  m arket “L ite  D ie t” bread. In  four and one-half 
years it spen t $2.5 m illion in advertising  em ploying such sta tem en ts 
as “I t  could help you control your w eig h t,” and “W h o ’d ever th ink  
such delicious bread could help you keep slim .”

T he bread  contained 45 calories per slice of 17 gram s. O rd inary  
enriched w hite  bread contains 62 calories per slice of 23 gram s. T hus, 
the  low er calorie con ten t w as the resu lt of slicing th e  bread a little  
th in n e r th an  usual. W ritin g  for the full com m ission, Com m issioner 
Secrest s a id :

Of course, this is m uch the sam e as saying a sm all pat of b u tte r has 
less calories than  a large pa t o r th a t a th in  slice of pie has less calories than 
a th ick  one. . . .

T here  is no panacea or m agic shrink ing  potion tasting  like . . . “m ixed 
flavor of ch erry  tart, custard, pineapple, roast turkey, toffee and hot buttered  
toast” such as Alice found in the Never-Never Land of Lewis Carroll’s imagination. 
T o  becom e th in  or stay  th in  in this p ractical world, one m ust consum e a true 
light diet. R espondent’s bread is neither m ore nor less suited to be an ingredient 
of a light diet than  any other equally enriched bread and respondent’s rep re
sentations to the  con tra ry  constitu te  “false advertising .”

T he com m ission’s order no t only inhibited  represen ta tions of 
low er caloric con ten t or less fa tten in g  b u t d irected th a t responden t 
no longer use the  w ords “L ite  D ie t” as a trade name.

T he so called “orthopedic” shoe w hich offers only com fort w as 
also the  sub ject of corrective action. E ven the m olded or “space shoe” 
w as found to  have no therapeu tic  qualities o ther th an  to  give relief 
from  pains and disorders caused by ill-fitting shoes. T he com m ission 
specifically found false rep resen ta tions th a t they  will correct, p reven t 
or relieve a rth ritis  or high blood pressure.

D istribu to rs  of con tact lenses have continued to m isrepresen t an 
adm itted ly  useful product. O rders have been issued forb idding rep re 
sen ta tions th a t they  can be w orn all day in com plete com fort, can be 
successfully w orn by everyone, w ill correct all defects in vision and 
will perm it all users to  discard th e ir eyeglasses.

M anufactu rers of tru sses have likew ise sough t to  give extra  
support to  th e ir  sales efforts by exag gera ting  the  sup po rt given by  
th e ir  respective products. T he  com m ission has repeated ly  held th a t 
trusses will re ta in  and hold only reducible hernias, th a t they  will no t 
cure rup tu res, are no t m ore effective than  surgery, w ill not cause 
tissue to  form  nor restore  the hernial r ing  to  its norm al s ta tu s nor will 
they hold ruptures or hernias under all conditions of activ ity  and strain .
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T here  have been the usual num ber of orders forbidding m isrepre
sen ta tion  of price and foreign origin of perfum e. T he new tw is t has 
been the  reb o ttlin g  of cologne in one dram  bo ttles sim ilar to  tra d i
tional perfum e bottles. T hese  have been enclosed in cartons bearing  
the nam e of a w ell know n perfum e. E x o rb itan t profits w ere m ade 
by selling the  cologne for $1, the consum er being led to  believe she 
w as g e ttin g  $10 w orth  of perfum e. T he  com m ission issued orders 
p roh ib iting  such deception in tw o proceedings.

Television Commercials
P ublic  in te rest seem s to  have been particu larly  stirred  by com 

m ission proceedings involving rigged television com m ercials. Mennen 
a ttem p ted  to  visually  dem onstra te  the  superio rity  of its “ Sof S trok e” 
shav ing cream  by  hav ing  a skin d iver perform  the “cream  richness 
te s t” under w ater. A leading com petitive brand  quickly dissolved 
b u t the “Sof S trok e ,” actually  a judicious m ix ture of shav ing  cream  
and too thpaste , adhered to  the skin d iver’s face.

T he  television com m ercial for “R ise” shav ing cream  also took a 
fall. O rd inary  shav ing cream  w as depicted by a specially prepared  
m ix ture  of 90 per cent w a te r and 10 per cent “u ltra-w et 60L ,” a foam 
ing agent. I t  contained no soap or fa tty  acid sa lts usually  found in 
shav ing  cream  lathers. N aturally , it d isappeared rapid ly  and appeared 
to  dry  ou t im m ediately  upon application  to  the face of the  actor. So, 
too, did the  com m ercial a fte r the  com m ission’s “hand w as on respond
e n t’s shoulder.”

F inally , we have the recen t o rder in the C olgate-Palm olive case. 
I recom m end th a t you carefully  read the opinion of Com m issioner 
E lm an. Y ou no doub t recall the  advertisem ent for “ Palm olive R apid 
Shave” in w hich the  p ic tu re  show s the  product applied to  sandpaper, 
im m ediately followed by  sho ts of a razor shav ing  a clean path  through 
the  la ther and g r it ty  surface of the  sandpaper. T he audio accom 
pan im ent stated , “T o  prove R apid S have’s super m oisturiz ing  power, 
we pu t it righ t from  the can onto th is  tough, d ry  sandpaper. I t  w as 
apply . . . soak . . . and off in a stroke. . . .  In  th is  sand
paper te s t . . . or on your sandpaper beard, you ju s t apply Rapid
Shave . . . th en  . . . take  your razor . . . and shave clean 
w ith  a fast, sm ooth stroke.”

A ctually , w h a t w as represen ted  as sandpaper w as a m ock-up of 
plexiglass to  w hich sand had been applied. I t  w as found as a fact th a t
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sandpaper of the coarse varie ty  depicted no t only could no t be suc
cessfully shaved in the abbrev iated  tim e available during  the  com
m ercial, b u t could no t be shaved genuinely  clean despite the allowance 
of up to  an hour for soaking. I particu larly  call your a tten tion  to  th is 
s ta tem en t in the opinion :

As to the asserted  technical lim itations of the m edium , the com m ission is 
inclined to be som ew hat skeptical. . . . H ow ever, assum ing it to be the fact 
th a t there are  indeed such lim itations in television photography, the Com m ission 
can appreciate tha t these “technical” difficulties could give rise to  problem s for 
sponsors and agencies in determ ining how  m ost effectively to  use television in 
advertising  the ir products. T he lim itations of the m edium  m ay presen t a chal
lenge to  the creative ingenuity  and resourcefulness of copyw riters; but surely 
they could not constitu te law ful justification for reso rt to falsehoods and decep
tion of the public. T he argum ent to the contrary  w ould seem to be based on the 
w holly untenable assum ption th a t the p rim ary  or dom inant function of television 
is to  sell goods and th a t the Com m ission should not m ake any ru ling  which 
would im pair the ability of sponsors and agencies to use television w ith m axim um  
effectiveness as a sales or advertising  medium .

T he  com m ission is well aw are of the  v ita l role of advertising  in 
the developm ent of our free en terp rise  com petitive economy. Does 
th is ju stify  copyw riters exercising th e ir im agination  un fettered  by the 
tru th ?  Surely  w ith  respect to  food, d rugs and cosm etics the pro tec
tion of the physical w ell-being of the  public w ould seem to  im pose 
an essential ob ligation upon advertisers, and you w ho counsel them , 
no t to  m islead and deceive.

Im p o rtan t as is the  physical health  of the  public, there  is fa r 
m ore a t stake. F a ith  in the essential honesty  and decency of our 
fellow beings is the very  cornerstone of ou r economic, social and 
political freedom . W e cannot accelerate the g row th  ra te  of o u r 
econom y by in troducing  the  carcinogenic ag en t of fraud and deceit. 
I t  can only s tim u la te  the spread of a m alignancy w hich in m etas ta 
sizing will u ltim ately  destroy the body economic.

L e t me u rge th a t as m em bers of th e  food, d rug  and cosm etic 
bar you fulfill your responsib ility  as counsellors as w ell as advocates 
to  the  end th a t yo u r clients lend s tren g th  to the  m oral and ethical 
fibre of our econom y. [T he  E n d ]

<2X3

FEDERAL TRADE COMMISSION PAGE 187



Food Laws and
the Department of Agriculture
By M. R. CLARKSON

The Author Is Associate Administrator, Agricultural Research 
Service, United States Department of Agriculture. This Speech 
W as Presented to the Food, Drug, and Cosmetic Law Section 
of the New York State Bar Association on January 24, 1962.

J U S T IC E  H O L M E S  once said, “The life of the law  has no t been 
logic: it has been experience.” I w ould suggest th a t the develop

m ent of the food law  activ ities of the  D ep artm en t of A g ricu ltu re  grew  
out of the w isdom  of experience of the A m erican people, for surely  we 
enjoy the safest, the  m ost w holesom e and plentifu l supply of high 
quality  food of any cou n try  in the  world.

I am  lim iting  m y discussion to  com m ents on six law s—law s con
cerned w ith  the w holesom eness of food—the law s under w hich our 
food inspection services are adm inistered .
, . I shall d irect m ost of m y rem arks to  activ ities of the M eat In 
spection D ivision and o ther m andato ry  inspection services. T hese 
services are covered by five of the six law s on m y list.

H ow ever, before tu rn in g  to these laws, I shall review  briefly the 
vo lu n ta ry  inspection services covered by the  six th  law— the A gricu l
tu ra l M arketing  A ct of 1946.

T he difficulties th a t th is  ac t w as designed to correct began to  rise 
abou t 75 years ago. T hey  w ere closely tied in w ith  long-distance ship
m ents of fresh fru its  and vegetables under refrigeration . Y ou m ight 
say they cam e in w ith  the m an-m ade “ Ice A ge.”

Voluntary Inspection
A t the  beg inning of th is  century , transco n tinen ta l sh ipm ents of 

fresh  produce, particu larly  fru its  and vegetables, had becom e com m on
place. B u t adm in istra tive  m achinery  for handling  these  shipm ents
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lagged far beh ind th e  tran sp o rta tio n  system  th a t m oved them  from  
coast to  coast.

T here  w ere no nationally  recognized grades and stan dards for 
m easuring quality , for m aking contracts, or for se ttlin g  d ispu tes and 
claims.

T he  transac tion s had becom e a gam e of chance for bo th  shipper 
and buyer. A nd as tim e w en t on, the  m ark et becam e chaotic.

T he first a ttem p t to deal w ith  the  problem  a t the  national level 
w as m ade in 1913. Congress d irected the  S ecretary  of A gricu ltu re  to 
set up a  w idespread educational program  on m ark etin g  practices. T h is 
s tim u la ted  the  investigations in departm en t research  th a t led to  the 
developm ent of U nited  S ta tes g rades and stan dards for ag ricu ltu ra l 
com m odities in com m erce.

T he m achinery  for vo lu n ta ry  inspection began to  take shape 
du ring  th a t sam e period. T he Food P roduction  A ct of 1917 au th o r
ized the S ecre tary  of A g ricu ltu re  to investigate  the  condition of 
p roducts— fresh fru its  and vegetab les— as th ey  w ere received at 
m arkets. H e w as au thorized  to  certify  the condition of the products 
and to  designate the m arkets w here certification w ould be made.

N ex t the service w as extended to  cover inspection a t shipping- 
po in ts as w ell as a t term inal m arkets. A nd as g rades and standards 
Were established, inspectors checked quality  along w ith  condition of 
products.

T he inspection service a t sh ipp ing po in ts evolved in to a coopera
tive federal-sta te  enterprise. I t  is-adm in istered  in m ost sta tes jo in tly  
by the  U n ited  S ta tes D ep artm en t of A gricu ltu re  and a s ta te  agency— 
usually  the  s ta te  dep artm en t of ag ricu ltu re.

T he inspectors, as a rule, are local men, recru ited  and paid by the 
s ta te  agency. T he  federal role is th a t of tra in in g  and licensing the in
spectors and issu ing  the certificates. T he  operation  is financed by 
inspection fees paid by  shippers, handlers and processors. In  general, 
these activ ities are adm inistered  by th e  A g ricu ltu ra l M arketing  S erv
ice w ith  only a few handled  by  the  A g ricu ltu ra l R esearch Service.

T he  A g ricu ltu ra l M arketing  A ct of. 1946 placed the  m achinery— 
bu ilt up th ro u g h  the years— on a firm, legal base. I t  gave the  Secre
ta ry  of A gricu ltu re  broad pow ers to  develop, estab lish  and adm inister 
stan dards for farm  products.

L a s t year about half of the fru its  and vegetab les eaten in the 
U n ited  S ta tes  w ere graded  in th is  v o lu n ta ry  inspection program .
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N ow  a po in t to keep in m ind about th is  service is th a t i t  is de
signed prim arily  to  build confidence in the  m arket . . . th ro ug h  b e tte r  
products for the  consum er, m ore stab le business for w holesalers and 
re ta ilers and m ore sales for grow ers.

T he  Food and D ru g  A dm inistra tion  has general responsib ility  for 
the  w holesom eness of these products. T he D ep artm ent of A gricu l
tu re  m akes every effort to  give m eaning to the  requirem ents of F D A  
th ro ug h  th e  vo lu n tary  inspection p rog ram s to im prove the  quality  
of foods.

Mandatory Inspection
T u rn in g  nex t to  m andatory  inspection, I shall com m ent first on 

th ree law s th a t are ra th e r lim ited in scope.
T w o of them  set up export s tan dards for specified fru its. T he 

act estab lish ing  these standards for apples and pears w as passed in 
1933, th a t for g rapes and plum s in 1960. T hese  food law s w ere de
signed to  build confidence abroad  in the  quality  of our exports and to  
s treng then  the dem and for these products.

T he law s m ake it an offense to  ship the specified fru its  abroad 
w ith ou t inspection and p roper certification. T he carrier is requ ired  
to  hold the certificate for a sh ipm ent on file for th ree  years. P ro secu 
tions under these acts are handled by the U n ited  S ta tes a tto rney s in 
the  d is tric ts  w here the cases arise.

T he  fru it in du stry  helps the  governm ent enforce these acts and 
com pliance is good. T he  cases th a t  do come up usually  arise in th is 
fashion. A n in du stry  represen ta tive  on a m arket to u r abroad  will bear 
a bu yer’s com plain t about poor quality  fruit. Fie repo rts  th e  com 
plain t to  us. W e  tu rn  the action over to  the  U n ited  S ta tes a tto rney  
w hen w e find the  shipm ent has no t been inspected and properly  
certified.

A th ird  law —am ong the  five requiring  m andato ry  inspection— 
is designed to  p ro tec t consum ers— candy m akers and o thers—w ho buy 
renovated  b u tte r.

W hen  th is law  w as enacted in 1946, th ere  w ere five firm s process
ing  surp lus farm  b u tte r  and m arketing  it under a varie ty  of trade  
nam es. N one of the factories m et the stan dards prescribed by the new 
regulations, and tw o of them  discontinued operations im m ediately . 
T w o o thers closed later. T he one firm still in business processes be
tw een 40 and  50 thousand  pounds of renovated  b u tte r  a m onth  un der
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con tinu ing  federal inspection. Inspecto rs tu rn  dow n an average of 
one out of every  100 pounds of b u tte r  offered for p rocessing because 
it does no t m eet standards of w holesom eness.

Tandem Not Random Inspection
T he oldest food law  now  adm inistered  by the  U nited  S ta tes D e

p artm en t of A gricu ltu re  is the M eat Inspection  A ct of 1906. I t  is a 
m odel law. I t  has served as the  b luep rin t for legislation in a  num ber 
of s ta tes  as well as in foreign countries. A nd it was the model for the 
P o u ltry  Inspection  A ct of 1958.

T he  A ct of 1906 has proved to  have enduring  qualities.
L ook a t the  changes th a t have taken  place in ou r coun try  since 

1906!
T hen , m ore th an  half of the  people of the  U n ited  S ta tes lived in 

ru ra l areas and a th ird  of them  on farm s. A lm ost everyone had first
hand knowledge of the domestic animals th a t m ake up ou r m eat supply.

T oday , m ore th an  90 per cent of the people of the U nited  S ta tes 
live in cities and tow ns. M any have no t seen a cow, a pig, lam bs or 
chickens outside of a child ren’s zoo.

In  1906, m any U n ited  S ta tes fam ilies still bought th e ir m eat from 
farm ers w ho no t only raised the  anim als bu t also s laugh tered  and 
dressed them .

T oday, practically all of our meat supply is handled by packers.
One of the  in terestin g  changes in recent years has been the  de

cen tra lization  of m eat packing. F ifty  years ago it w as concentrated  
in a few large cities. Scientific ag ricu ltu re  m ade it possible for 
farm ers to  supply large num bers of anim als to p lan ts nearer farm s 
and ranches. I t  is m ore econom ical to  ship m eat over long distances 
th an  to ship anim als. A nd th ere  has been a ten-fold increase in the 
num ber of cities w here packing p lan ts under federal inspection are 
located—alm ost 600 a t the end of fiscal 1961.

T he sam e procedures apply to  federal inspection of red m eat and 
of poultry . B u t the  S ecretary  of A gricu ltu re  has delegated responsi
b ilities for these  acts to  different agencies— the A g ricu ltu ra l R esearch 
Service for the  inspection of red m eat— the A gricu ltu ra l M arketing  
Service for the  inspection of poultry .

T he distinctive th in g  about these  tw o p rogram s is th a t they  pu t 
federal inspectors a t critical po in ts in the  production  lines of the
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pack ing p lan ts  th a t are sub ject to  th e  legislation— specifically the 
p lan ts th a t p repare  m eat and po u ltry  and m eat p roducts for d is tr ib u 
tion in in te rs ta te  com m erce o r for export.

T he  law s give us the g roundw ork  for a program  th a t  is enforce
able and th a t is enforced. T hey  provide for com plete and continuous 
inspection s ta r tin g  before slaugh ter. In  fact, the packer m ust keep 
federal inspection  in m ind w hen he draw s up plans for construction . 
T h e  law s require p rio r approval of construction  of the  abbato ir and 
the processing  plant. F u rth er, it requires p rio r approval of equ ip
m ent to  be installed , of the w ork  flow chart, of form ulas used in 
processing  and of inform ative labels by w hich th e  products are id en ti
fied and sold. No harm ful chem icals, no adu ltera tion , no  deceptive 
labeling or packaging  is tolerated.

T he  M eat and  P o u ltry  Inspection  A cts give the in specto r pow er 
of seizure all along the  inspection rou te— from  the holding pens w here 
each live anim al is tagged , if suspect, th ro ug h  post-slaug‘h te r  w here 
each carcass is exam ined and th ro ug h  each stage of the  m ea t’s p repa
ration  for m arket.

T he  livestock and po u ltry  of the  U n ited  S ta tes are un iquely free 
of m any of the  w o rst diseases th a t plague o ther countries. N ev erthe
less, som e of them  are diseased, and las t year, federal inspectors con
dem ned alm ost 300 thousand  anim als— cattle , hogs, sheep and  horses 
— and m illions of pounds of m eat and p o u ltry  for use as food. T he 
anim als th a t w ere rejected for slau gh te r show ed sym ptom s of the 
w hole range of diseases th a t affect the  anim al kingdom —tuberculosis, 
cancer, resp ira to ry  and septic and in flam m atory  diseases.

E very  w ork ing  day, these  federal inspectors w ork ing  th ro u g h o u t 
the coun try  keep one m illion pounds of unfit p roducts from  reaching 
food channels.

T hese to ta ls  m ay seem  high. H ow ever, they  represen t only a 
sm all per cent of th e  federal inspection load. L ast year, it reached 
alm ost 33 billion pounds—m ore than  26 billion pounds of red m eat 
and six billion pounds of poultry . T h is huge supply w as safe and 
w holesom e because of the  d ep artm en t’s inspection system .

T he M eat Inspection  A ct of 1906 has given us a durab le legal 
fram ew ork  for bu ild ing  ou r federal inspection program s. I t  has 
helped these p rogram s gain w ide public acceptance. A nd it  has 
helped to  bu ild  confidence in the  system .
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O ne m easure of the  acceptance is the small num ber of violations 
of the act. T he num ber is relatively  sm all because enforcem ent is 
prim arily  th ro ug h  control of operations at the processing or s lau g h te r
ing plant. L ast year, we issued 105 le tte rs of w arn ing  and prosecuted 
successfully 26 cases.

T hese law s are w ork ing well. H ow ever, the presen t federal m eat 
and po u ltry  inspection system  does no t adequately  serve the needs of 
consum ers. T hey  assure w holesom eness in the products of p lants 
u n d e r  federal inspection—plan ts from  which products are shipped in 
in te rs ta te  com m erce. T h a t represen ts about 80 per cent of our m eat 
and po u ltry  supplies.

W h a t about the rem ainder— the 6 Ys billion pounds of m eat 
and po u ltry  sold in th is country  w ith ou t federal inspection?

Some of th is  m eat is inspected by s ta te  services. M ore than  30 
sta tes have some form  of m eat inspection services a t the slaugh ter 
level. O ften, th is is a vo lu n tary  service.

W e have alw ays w orked in close cooperation w ith  the sta te  de
partm en ts  of agricu ltu re , s ta te  veterinarians, departm ents of health  
and o ther in terested  groups in the states. Recently , we have re 
doubled our efforts to  build a s tron g  liaison w ith  sta te  officials who 
have responsibilities for m eat and pou ltry  inspection. In LTSDA we 
have taken  the in itia tive  in o rgan iz ing  regional conferences. T he lines 
of com m unication are being streng thened .

W e know  th a t more inspection will be required  if our citizens are 
to  have the  w holesom e products they  w ant. I t  w ill be required to 
m ain tain  confidence in our m eat industry .

T here  is rising  concern about the dangers of unw holesom e m eat 
and m eat p roducts from  uninspected  slau gh tering  p lan ts . . . m ore 
th an  2,000 in all. N ot quite half of them — about 900— are designated 
as m ajo r p lan ts in the  dep artm en t's  m arketing  reports.

T hey  could be b rou gh t under rederal m eat inspection if the Secre
ta ry  of A gricu ltu re  had  au th o rity  to require inspection of slaugh tèr 
and processing at any p lan t w hose business is a p a rt of in te rsta te  
com m erce . . . th a t is, any  firm th a t buys and sells livestock and sup
plies in in te rs ta te  com m erce even though  the firm does no t d istribu te  
its p roducts outside the sta te  w here they  are processed. W e are 
considering proposing legislation to give the S ecretary  th is au tho rity .

O ne of the  to ug hest jobs in m eat inspection—the task  of certify 
ing the  w holesom eness of processed m eats—grow s increasingly  diffi
FOOD LAWS PAGE 193



cult as new techniques are used— and as housew ives depend more 
and m ore on the processor to p repare foods once cooked a t home.

H ow ever, we can 't depend on labora to ry  analysis of sam ples to 
p ro tect consum ers against unfit or adu ltera ted  m eat and pou ltry  prod
ucts. I t 's  im possible to  detect them — even m icroscopically—w hen 
m ix tures have been chopped or blended and cooked.

W e can 't rely  on occasional sam pling to assure w holesom e m eat 
and pou ltry  supplies. Inspection  m ust be continuous. I t  m ust be 
tandem — not random .

L ast Septem ber, in a jo in t reso lu tion  Congress recognized Sam uel 
W ilson  of T roy , N ew  Y ork, as the progen ito r of our national “U ncle 
Sam .”

H e earned his fame during  the AVar of 1812 w hen he not only 
supplied the m ilitary  w ith  beef from  his slaugh terhouse bu t he also 
served the arm y as a m eat inspector.

None of us w an ts  to go back to the w ays of the  orig inal “U ncle 
Sam ” w'hen it comes to  m eat inspection. T he task  has become far 
too com plicated and the consequences far too risky.

Instead , to  quote a recent m agazine article  on m eat inspection, 
“A dedicated bureaucracy— using  the w ord in its best sense—is needed 
to  do the  job.” [The End]

SECOND SEIZURE UNDER NEW LABELING ACT
Seizure of an ex trem ely flam m able lacquer th inner for lack of ade

quate w arn ings under the new Federal H azardous Substances Labeling 
Act w as announced today by the Food and D rug  A dm inistration . I t was 
the second seizure of a hazardous substance since the law becam e fully 
effective F eb ru ary  1.

U n ited  S tates m arshals in O klahom a City recen tly  seized 95 quart 
cans and 45 gallon cans of the p roduct described as extrem ely flam m able 
w ith a flash point below 20 degrees F ahrenheit.

Label inform ation which should have been conspicuously present on 
the containers but w hich w as absent, F D A  said, includes the com m on 
or chemical nam e of the substances contributing  to the hazards; the 
signal w ord  “D anger” ; followed by a s tatem ent tha t it is extrem ely 
flam m able; precau tionary  m easures to  be taken and actions to be 
avoided; instructions for handling and storage, and the statem ent “ Keep 
O ut of the Reach of C hildren” or its equivalent.

T he first seizure under the A ct w as m ade early  last m onth when 
F D A  m oved against a soldering com pound im plicated in the death of 
a six-year-old child in N ew  Y ork.

PAGE 194 FOOD DRUG COSMETIC L A W  JOURNAL— MARCH, 1962



Developments With Respect 
to Product Liability

By WILLIAM J. CONDON

The Author Is a Member of the New York 
Bar and Is Attorney A>r Swift & Company.

F O R  T H E  S E C O N D  S U C C E S S IV E  Y E A R  the list of cases 
w hich we report here is rem arkab ly  short. T he reasons for th is 
m ay be m any. F o r exam ple, it m ay be th a t claim s are not being 

brough t. O n the o ther hand, it m ay ju s t as well be th a t cases are not 
being brough t, no t being tried , no t being appealed, or finally, no t being 
reported . In  any  event, the list of cases, grouped according to subject 
m atter, fo llo w s:

Foreign Substance and Contaminated Food Cases
Greenberg v. Lorenz, CCH Food D rug  Cosm etic L aw  R eports 

H 22,673 (N . Y.)
Campbell Soup Company v. Dusek, CCH Food D ru g  Cosm etic Law  

R eports 1J 22,694 (M iss.)

Foreign Substance Beverage Cases
Reine v. Baton Rouge Coca-Cola Bottling Company Ltd., CCH Food 

D ru g  Cosm etic L aw  R eports If 22,670 (La. Ct. App.)
Diana v. Canada Dry Corporation, CCH Food D rug Cosm etic Lay- 

R eports 1j 22,677 (U. S. D. C., W . D. Pa.)
Jackson Coca-Cola Bottling Company, v. Nails, CCH Food D ru g  

Cosm etic L aw  R eports 1f 22,678 (M iss. )
Manzoni v. Detroit Coca-Cola Bottling Company,, CCH Food D rug  

Cosm etic L aw  R eports 1f 22,683 (M ich.)
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Chiodo v. Otto M ilk Company, CCH Food D rug  Cosm etic L aw  
R eports ff 22,686 (Pa. Com m on P leas)

Asher v. Coca-Cola Bottling Company of Scottshluff, CCH Food 
D ru g  Cosm etic L aw  R eports ft 22,6-93 (N eb.)

Exploding Bottle Cases
Hadley v. HM erest Dairy, Inc., CCH Food D rug  Cosm etic L aw  

R eports ff 22,669 (M ass.)
Bogie v. Royal Crown Bottling Company o f Danville, Inc., CCH 

Food D rug  Cosm etic L aw  R eports If 22,672 (K y.)
Sanchez-Lo pez v. Fedco Food Corporation, CCH Food D rug  Cos

m etic L aw  R eports ff 22,674 (N. Y. Sup. Ct. Bx. Co.)
Vallis v. Canada D ry Ginger Ale, Inc., CCH Food D rug  Cosmetic 

L aw  R eports f  22,679 (Calif. D ist. Ct. A pp.)
Ciociola v. Delaware Coca-Cola Bottling Company, CCH Food Drug 

Cosm etic L aw  R eports ft 22,681 (Del.)
Revlon, Inc. v. M urdock, CCH Food D rug  Cosm etic L aw  R eports 

ff22,682 (Ga.)
Em ployers’ Liability Assurance Corporation, Ltd. v. Thomassie, CCH 

Food D ru g  Cosm etic L aw  R eports 1(22,685 (CA-5)
Baker v. Coca-Cola Bottling W orks of Gary, Indiana, CCH Food 

D rug  Cosm etic L aw  R eports ft 22,689 (App. Ct. Ind.)
Kearns v. The Seven-U p Company, CCH Food D ru g  Cosm etic 

L aw  R eports ft 22,690 (U. S. D. C., E. D., Pa.)
Bonura v. Barg’s Beverages of Baton Rouge, CCH Food Drug Cos

metic L aw  R eports ft 22,692 (Ct. App. La.)
D rug Cases

Perry v. T hrifty  Drug Company, CCH Food D rug  Cosm etic L aw  
R eports ft 22,668 (Calif. D ist. Ct. App.)

Combrook v. Superior Court, CCH Food D ru g  Cosm etic L aw  
R eports ft 22,676 (Calif, D ist. Ct. App.)

Combrook v. Superior Court, CCH Food D ru g  Cosm etic L aw  
R eports ft 22,684 (Calif.)

Schwartz v. H eyden New port Chemical Corporation, CCH Food 
D rug  Cosm etic L aw  R eports ft 22,691 (N. Y. Sup. Ct.)
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Cosmetic Cases
Caryl Richards Inc. v. Superior Court o f Los Angeles, CCH Food 

D ru g  Cosm etic L aw  R eports ff  22,671 (Calif. D ist. Ct. A p p .)
Mealy v. Super Carline Hair W ave Corporation, CCH Food Drug 

Cosmetic L aw  R eports i f  22.675 (M ass. )
Kohler v. Clairol, Inc., CCH Food D ru g  Cosm etic Law  R eports 

1122,680 (U. S. D. C , E. D., Pa.)
D owd v. Boro Drugs, Inc. and R oux Laboratories, Inc., CCH Food 

D rug  Cosm etic L aw  R eports ff  22,695 (N. J. App. D iv .)

Animal Vaccine Case
Canter v. American Cynamid Company, CCH Food D ru g  Cosmetic 

L aw  R eports If 22,667 (N . Y. App. Div. 3rd D ept.)

Detergent Case
Hamon v. Digliani, CCH Food Drug Cosmetic Law Reports If 22,688 

(Conn.)

Cigarette Case
Pritchard v. L iggett and M yers Tobacco Company, CCH Food Drug 

Cosm etic L aw  R eports If 22,687 (CA-3)

W hile  the cases w ere few in num ber, they  w ere productive of 
some in te restin g  situations and provided ligh t on some areas which 
have been troublesom e in recen t years. F o r some tim e now, there 
has been a conflict developing w ith  respect to  the extension of im plied 
w arran ties  of quality  to  containers in w hich food, drugs, beverages 
and cosm etic p roducts w ere sold. A large part of the discussion has 
centered  around those products w hich are sold in re tu rnab le  con
tainers, for exam ple, milk and beverage bottles. Some cou rts  have 
gone to g rea t leng ths to determ ine in cases of th is  type w h eth er there 
w as in fact a sale of the  container. T h is has led to  esoteric distinctions 
betw een “sale or re tu rn ’’ a rrangem ents, bailm ents and ou trig h t sales. 
T w o courts considered th is  issue du ring  1961 and both arrived at the 
same result. In Hadley v. Hillcrest Dairy, Inc., the Suprem e Judicial 
C ourt of M assachusetts  cam e to the conclusion th a t w hether or not 
there w as a sale of a m ilk bo ttle  w as of no consequence in de term in
ing the resu lt to be reached. T he  court held th a t the im plied w ar-
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ratifies of fitness and m erchan tab ility  a ttached  to  the  m ilk bo ttle  even 
though  there  w as no sale, so long as th a t m ilk bo ttle  w as supplied 
to  the consum er as a con ta iner for the milk w hich the consum er p u r
chased from  the dairy. T he  C alifornia D is tric t C ourt of A ppeals 
reached the identical resu lt w ith  respect to  a carbonated  beverage 
bo ttle  in the  case of Vallis v. Canada Dry Ginger Ale, Inc. Both courts 
reached the  resu lt w hich they  did. apparen tly  on the basis of th a t 
language in Section 15 of the U niform  Sales A ct w hich provides th a t 
the im plied w arran ties  of quality  apply  to “goods supplied under a 
con tract to  sell or a sale.’’ T he courts reasoned that, even thou gh  the 
m ilk bo ttle  or the beverage bo ttle  w ere not sold, bo th  were clearly 
supplied under a con trac t of sale for the use of the  plaintiff, and if 
they  w ere no t fit for the purpose for w hich they  w ere in tended, to 
w it, con tain ing  in a safe fashion the  product therein, there  w as a 
breach of w a rran ty  for w hich the plain tiff could recover.

A nother som ew hat sim ilar problem  w hich has developed in recent 
years evolves ou t of the m ethod of operation of the  m odern super
m arket. T he  problem  arises w hen in ju ry  occurs to  a custom er in a 
superm arket as a resu lt of some defect in a p roduct w hich has been 
taken  from  the  shelf by the custom er bu t no t yet paid for a t the 
check-out counter. T he m ost com m on occurrence of th is  type, of 
course, is th a t of the  exploding bottle. T he question, sim ply stated, 
is when do the  im plied w arran ties  of condition and quality  a ttach?  
Several courts have confined the a ttach m en t of these  w arran ties  to 
the  passage of title . F rom  this, they  conclude that, since title  doesn’t 
pass un til the m oney is paid for the m erchandise a t the checkout 
counter, th ere  cannot be any  breach of w arran ty  w ith  respect to  
in ju ries incurred  prio r to  th a t tim e. T h is approach has caused con
siderable concern and has seem ed to  m any to  be a grossly  technical 
approach to  a p ractical problem . In  the  case of Sanchez-Lopez v. Fedco 
Food Corporation, the plaintiff had selected a bo ttle  of carbonated 
beverage, placed it in his shopping cart, w heeled it to  the check-out 
and was rem oving it to place it upon the  cash ier’s counter w hen it 
exploded, causing his in jury. T he Suprem e C ourt of N ew  Y ork, 
B ronx C ounty, held th a t in those circum stances the  plain tiff was 
en titled  to  the  pro tection  of th e  im plied w arran ties guaran teed  under 
the P ersonal P ro p erty  Law . T he underly ing  assum ption w hich the 
cou rt m ade seem s to  be th a t the seller m akes an offer by placing his 
m erchandise on the  shelves for the public to  take. I t  s a id : “ I t  is m y 
belief th a t by  p resen ting  him self to the  cashier w ith his m erchandise
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plaintiff evinced a definite in ten tion  to  accept the offer of the seller. 
A b ilateral con tract of sale w as thereupon effectively entered into at 
the tim e w hen he presented  the m erchandise to the checker. F or the 
purpose of w arran ty  protection, the sales concept could well be ex
tended to  m eet the circum stances of the p resen t case.” I t  will be 
noted th a t the in ju ry  occurred in th is case w hen the plaintiff was 
placing the m erchandise on the check-out counter. I t  is not clear how 
m uch fa rth er back in the line the court w ould have been w illing to 
extend the w arran ty  protection  if the circum stances had been different.

Privity of Contract
O ur old friend, the requirem ent of p riv ity  of con tract in w arran ty  

actions, cam e in for some discussion in the cases of 1961. In  our 
reports  for bo th  1958 and 1959 we m entioned the  case of Greenberg v. 
Lorens, w herein the courts of New Y ork w ere s trug g ling  w ith  th is 
p riv ity  question. Y ou m ay recall th a t in th a t case the tria l court 
allow ed the in fan t plain tiff to recover in w arran ty  for in ju ries sustained 
as a resu lt of ea ting  food purchased for her by her fa ther from  the 
defendant retailer. T he A ppellate T erm  of the Suprem e C ourt affirmed 
over a vigorous dissent, bu t the A ppellate D ivision of the Suprem e 
C ourt reversed. In  1961, the  m atte r finally received the a tten tion  of 
the C ourt of Appeals. T h a t bod}' re insta ted  the trial co u rt’s judgm en t 
and allow ed th e  in fan t plain tiff to have her recovery. In  reaching 
th is resu lt, the court s ta rted  ou t by saying “our difficulty is no t in find
ing the applicable rule bu t in deciding w hether or not to change it.” 
I t  w en t on to  m ake the s trange  observation  th a t “T he p resen t rule 
w hich we are being asked to  m odify is itself of judicial m aking since 
our s ta tu te s  say no th ing  a t all about p riv ity  and in early tim es such 
liabilities w ere th o u g h t to  be in to r t .” T he final ho ld ing of the court 
can be sum m ed up in these tw o sen tences: “T oday  w hen so m uch 
of our food is bough t in packages it is no t ju s t or sensible to confine 
the  w a rra n ty ’s p ro tection  to the individual buyer. A t least as to food 
and household goods, the presum ption should be th a t the purchase 
w as m ade for all m em bers of the household .”

In  a concurring  opinion. Jud ge  Froessel argued  strenuously  th a t 
the decision in the case should be lim ited to  its peculiar facts. P re 
sum ably, he w as referrin g  to  the  fact th a t the in fan t p lain tiff had 
requested  her fa th er to  buy th is particu lar p roduct for her. H e said

T his is an action on contract based on a s ta tu te  . . . no t for negligence, 
and it is basic law th a t unless p riv ity  exists, there can be no w arran ty , and
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w here there is no w arran ty  there can be no breach. He w ent on to say: 
H ow ever m uch one m ay th ink  liability should be broadened, th a t m ust be 
left to the legislature.

W hile th is case m arks a liberalization of the N ew  Y ork position 
on priv ity , it is too early to  say how far New Y ork is prepared to go. 
T he case clearly does not stand for the proposition  th a t d irect action 
in w arran ty  m ay be m aintained against a m anufactu rer or packer of 
food, and by its term s, it is lim ited to food and household goods.

A sim ilar fact pa tte rn  w as presented  to  the Suprem e C ourt of 
D elaw are in the case of Ciociola v. Delaware Coca-Cola Bottling Com
pany. T here , a child w as in ju red  by the explosion of a soft drink 
beverage bo ttle  w hich had been purchased by her father. On behalf 
of the infant, the court w as urged to abolish the p riv ity  requirem ent 
and perm it the recovery by the in fan t plain tiff in an action for breach 
of im plied w arran ty . N oting  th a t the rule had been changed in m any 
ju risd ic tions and criticized by m any com m entators, the court con
cluded as follow s: “W e th ink, how ever, th a t D elaw are has been
com m itted by its cou rts  to  the com m on law  rule govern ing  actions 
for breach of im plied w arran ty . A p a rt of th a t rule is the requirem ent 
th a t there be priv ity  of con trac t betw een the plain tiff and the defend
ant. I t m ay well be desirable as a m atte r of public policy to  im pose 
absolute liability  upon a m anufactu rer for in ju ries caused by defects in 
his product but, if such is to  be the public policy of th is state, it m ust 
be m ade so by the legislative ra th e r than  the judicial branch of the 
governm ent, the function of w hich is not to change established law 
bu t to  apply it .’’

Connecticut Statute
In  C onnecticut, s ta tu te s  have been passed which have expanded 

the coverage of im plied w arran ties of quality  so th a t all m em bers of 
the  bu yer’s household are covered and to  provide an im plied w arran ty  
of fitness of food and drink for consum ption on or off the prem ises 
for the benefit of the buyer and all persons for w hom  the purchase 
w as intended. T h is year the  C onnecticut court w as presented  w ith  a 
case w hich fell beyond the reach of any of those s ta tu tes, T h is was 
the case of Hamon v. Digliani and involved an action in w arran ty  
against the m anufacturer of a de terg en t w hich had been purchased by 
the  plaintiff from  a retailer. In  her com plaint, plaintiff alleged th a t 
defendant had extensively advertised  its de terg en t p roduct as safe 
for use in household and other cleaning tasks and th a t she had p u r
chased the  product in reliance upon those advertising  claims. She
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alleged breaches of both express and im plied w arran ties. T he issue 
before the court w as the p rop rie ty  of the action of the trial level court 
in susta in ing  defendan t’s dem urrer to the w arran ty  causes of action. 
T he action of the  tria l court had been based upon the ground th a t 
plain tiff had failed to  sta te  a good cause of action in w arran ty  because 
she w as not in p riv ity  of con trac t w ith  the defendant m anufacturer. 
I t  is clear th a t the C onnecticut court held th a t the action in w arran ty  
will lie against a m anufac tu rer w here the purchase of its p roduct has 
been induced by reliance upon its consum er advertising. I t  is likely 
also, how ever, th a t the court held th a t an action in w a rran ty  can be 
sustained against a m anufacturer in any case w here his p roduct is 
sold in a sealed package. T he p ertinen t language of the court's  
holding is as follows :

T he m anufactu rer or p roducer w ho puts a com m odity for personal use 
or consum ption on the m arket in a sealed package or other closed container should 
he held to have im pliedly w arran ted  to the ultim ate consum er th a t the product 
is reasonably  fit for the purpose intended and tha t it does not contain any 
harm ful and deleterious ingred ient of which due and am ple w arn ing  lias not 
been given . . . .  W h ere  the m anufactu rer or p roducer m akes represen ta tions 
in his advertisem en ts or by the labels on his products as an inducem ent to 
the ultim ate purchaser, the m anufactu rer or p roducer should be held to  stric t 
accountability  to any person who buys the p roduct in reliance on the rep re
sentations and later suffers injury because the product fails to conform  to them  
. . . . L ack  of p riv ity  is not a bar to suit under these circum stances.

T he court acquired a righ t to vie for th is year's  lite rary  prize w ith  
th is  sentence describ ing superm arket shopp ing : ‘'T he goods are
displayed on shelves and counters lining the aisles, and the custom er, 
as he searches for a product, is bew itched, bew ildered and bedeviled 
by the  g litte rin g  packaging in rio tous color and the  a llu ring  entice
m ent of the  products qualities as depicted on labels.'’

S till in the  realm  of priv ity , and in te res tin g  opinion w as rendered 
by the  G eorgia C ourt of Appeals. T he case is Revlon, Inc. v. M urdock 
and involved an in ju ry  sustained by a beautician in a beau ty  salon 
w hen a service bo ttle  exploded and cut her hand. T his bottle w as 
p a rt of a k it sold by  the  defendant to the opera to r of the beau ty  salon 
for w hom  plain tiff w orked. Georgia enacted in 1957 a s ta tu te  which 
reads as fo llo w s:

T h e m anufactu re r of any personal p roperty  sold as new property , either 
d irectly  o r through w holesale or retail dealers, or any o ther person, shall w arran t 
the follow ing to the u ltim ate consum er, who, how ever, m ust exercise caution 
when purchasing  to  detect defects, and provided there is no express covenant 
of w a rran ty  and no agreem ent to  the con tra ry :
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(1) The article sold is merchantable and reasonably suited to the use intended.
( 2 )  T h e  m a n u f a c t u r e r  k n o w s  o f  n o  l a t e n t  d e f e c t s  u n d i s c l o s e d .
T his case m arked the first construction  of th is s ta tu te  by an appel

late court in the S tate  of Georgia. T he court pointed out first of all 
th a t the s ta tu te , being in derogation  of the com m on law, m ust be 
s tric tly  construed . T hen , review ing the language of the s ta tu te , the 
cou rt concluded th a t its provisions are available only to  purchasers. 
W hile  it is clear th a t the pu rchaser need no t have bough t from  the 
defendant, the court concluded th a t it is equally clear th a t the  con
sum er m ust have purchased from  someone. O therw ise, the  language 
in the s ta tu te  “who, how ever, m ust exercise caution w hen purchasing  
to  detect defects,” would have no m eaning. A ccordingly, the court 
defined the w ord “u ltim ate consum er” as used in the s ta tu te  to  be 
restric ted  to  a consum er w ho w as also a purchaser of the product. 
T hus, G eorgia seem s to  have expanded its liability  for w arran ty  back 
to the m anu fac tu rer before extend ing  it to  m em bers of the purchaser’s 
household as has been the case in m ost o ther jurisdictions.

Cigarettes and Cancer
T he la test in the recent line of cigarette  cancer cases, decided last 

O ctober in the U nited  S ta tes C ourt of A ppeals for the T h ird  C ircuit, 
m ay w ell m ark  a tu rn in g  point in th a t type of litigation. O tto  
P ritchard  sued L ig g e tt & M eyers Tobacco Com pany, alleging th a t 
cancer of his r ig h t lung w as caused by sm oking Chesterfield c igarettes 
from  1921 un til 1953 w hen the lung w as rem oved. H e b rou gh t his 
action in negligence and w arran ty . T he D istric t C ourt dism issed the 
w arran ty  cause of action a t the end of p lain tiff’s case and gran ted  
defendant's m otion for a d irected verdict a t the end of all the evidence. 
Of in terest a t the  trial level is the fact th a t the  tria l court required 
plaintiff to in troduce his evidence of causation before he w ould permit 
any evidence concerning the o ther elem ents of p lain tiff’s causes of 
action. Of fu rth e r in te res t is th a t all m otions to  dism iss w ere denied 
a t the end of p la in tiff’s evidence of causation  even though defendant 
subsequently  received such relief at the  hands of the D istric t Court. 
On the issue of causation, plain tiff had in troduced the testim ony of 
five highly-qualified m edical experts, each of w hom  testified th a t p lain
tiff’s cancer w as caused by long continued sm oking. D efendant con
tended th a t these opinions should have no valid ity  since there  w as 
no proof of th e  acceptance of th is relationsh ip  by the m edical profes
sion. T o th is con ten tion , the C ourt of A ppeals said th a t it was a ques
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tion  for the ju ry  since it goes to the w eigh t to be given the several 
expert opinions.

T he  evidence on the w a rran ty  question  w as in terestin g  because 
it relied alm ost exclusively on defendan t’s advertising . T he  court 
said th i s :

T he evidence com pellingly points to an express w arran ty , for the defendant, 
by m eans of various advertising  m edia, not only repeatedly assured plaintiff 
th a t sm oking C hesterfields was absolutely harm less, but in addition the ju ry  
could very  well have concluded that there were express assurances of no harm ful 
effect on the lungs.

In  m aking th is sta tem ent, the court relied upon various adv ertis
ing  cam paigns of defendant over the year im m ediately prio r to 1953, 
including substan tia l quotations from  television program s of A rth u r 
G odfrey. T he court concluded th a t w hether p lain tiff’s professed 
reliance upon defendan t’s assurances th a t Chesterfields w ere safe w as 
reasonable w as a m atte r for the  jury. One curious note is th a t m ost 
of the adv ertis in g  cited by the court, and particu larly  th a t advertising  
w hich seem s beam ed a t safe ty  of use, w as published and viewed in 
1953, the year w hen plaintiff discovered his cancer. F o r all one can 
tell from  reading the opinion, th is facto r w as no t considered im portant 
by  the court.

On the question  of negligence, p lain tiff’s claim w as th a t defend
an t w as neg ligent in failing to w arn  him th a t cancer-producing sub
stances w ere p resen t in Chesterfield cigarettes although  defendant 
knew  or should have know n th a t fact. D efendant contends, of course, 
th a t there is no evidence of record to  show th a t a t the tim e plaintiff 
con tracted  cancer, defendant had or in the  exercise of reasonable care 
should have had any  know ledge or notice th a t lung  cancer probably 
w ould have resu lted  from  prolonged excessive sm oking. H ow ever, 
p la in tiff’s five experts all testified to  the  aw areness of a possible link 
betw een sm oking and cancer go ing back in som e cases at least to 1939 
and possibly even farther. In  addition , the  court pointed ou t th a t 
th ere  w as in evidence the  fact th a t defendant had conducted tests  
th ro u g h  an outside labora to ry  in 1952 to determ ine the  effects of 
sm oking Chesterfields upon nose, th ro a t and accessory organs. I t  
w as a resu lt of these tests  th a t defendant m ade the claim th a t Chester
fields had no harm fu l effect on “nose, th ro a t and accessory o rgan s.” 
A pparen tly , according to the court, th is w as the only test conducted 
by  defendant to  determ ine the harm ful effects of th is p roduct on 
hum an beings. T he court concluded th a t under all the circum stances,
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w hether it w as reasonable for defendant no t to  have conducted dif
feren t or additional tests  w as clearly  a m atte r th a t should have been 
subm itted  to  the  ju ry . A ccordingly, the court ordered a new tria l on 
bo th  the issue of w arran ty  and the  issue of negligence.

Of particu lar in terest in th is  case, is the  concurring  opinion of 
Judge Goodrich, w ho w as very  careful to lim it severely the basis upon 
w hich he concurred in the reversal and rem and of th is m atter. In  his 
opinion, the  liability  of defendant, if any, will arise as a resu lt of 
defendant's  adv ertis in g  and not as a resu lt of any failure to  w arn. 
P o in ting  out th a t there is language in defendant's advertisem ents 
w hich could be understood to  assert a claim  th a t the  c igarettes are 
harm less, Judge G oodrich sta tes the applicable principles to  be th a t 
if a m anufacturer assures his public th a t his product is harm less and 
it is proven th a t it is not harm less, he can be liable for breach of w ar
ranty . F u rth er, if the m anufacturer m akes a sta tem en t w hich he does 
no t know  to be true, in tending  th a t the public shall rely upon the 
tru th  of it, he is liable for negligent m isrepresen tation . B eyond this, 
how ever, he is unw illing  to  go. H e concludes his opinion w ith  som e 
very  w orthw hile  and thou gh tfu l exam ples :

If a m an buys w hiskey and drinks too much of it and gets some liver 
trouble as a result, I do not th ink  the m anufacturer is liable unless (1) the 
m anufactu rer tells the  custom er the w hiskey will not hurt him or (2) the 
w hiskey is adu lterated  w hiskey—m ade with m ethyl alcohol, for instance. The 
sam e surely is true of one who churns and sells b u tte r to  a custom er who should 
be on a non-fat diet. T he sam e is true, likewise, as to one w ho roasts and sells 
salted peanuts to  a custom er who should be on a no salt diet. Surely, if the 
b u tte r and the peanuts are pure there is no liability if the cholestrol count rises 
dangerously.

In  this case, there was no claim tha t C hesterfields are not m ade of com
m ercially satisfactory  tobacco.

I t  is significant th a t in the ligh t of Judge G oodrich’s concurring  
opinion, the court deem ed it advisable th a t upon the retrial the D is
tr ic t C ourt should subm it the case to the ju ry  upon in terrogato ries, 
so th a t it w ould be know n on w h at basis the  ju ry  determ ines lia
bility, if any.

Statute of Limitations
T he disposition of Schwarts v. Hayden Newport Chemical Corpora

tion, decided by the N ew  Y ork Suprem e Court, tu rned  upon an issue 
w hich apparen tly  was no t raised in the Pritchard case. T h a t issue was 
the  applicable s ta tu te  of lim itations. P la in tiff’s claim w as that, while 
a m em ber of the  arm ed forces in 1944, a substance m anufactured  by
p a g e  204 FOOD DRUG COSMETIC LAM' JOURNAL--MARCH, 1962



defendant w as in jected in to  his body to m ake the sinuses perceptible 
to  X -rays. A portion  of the product so inserted  w as no t rem oved after 
the X -rays, rem ained in his head and caused a cancerous condition 
which w as discovered in 1957 and which resu lted  in the loss in th a t 
year of his left eye. P lain tiff claim ed th a t his claim  of rig h t to recover 
for personal in juries arose upon his discovery of the alleged negligence 
and breach of w arran ty . H ow ever, the court pointed ou t th a t the law 
of New Y ork is settled  th a t the in ju ry  occurs w hen there is a w rongful 
invasion of personal or p roperty  righ ts and then  the cause of action 
accrues. T he in ju ry  to the plain tiff w as com plete and the defendan t’s 
breach of duty , if any, occurred cvhen the product of the defendant 
w as in jected and perm itted  to rem ain in plaintiff ’s body. A t th a t time, 
liability  for w rong  arose even though  the plaintiff w as igno ran t of 
the existence of the  w rong  or the  in ju ry . T he court, therefore, 
re luc tan tly  g ran ted  defendant's m otion to  dism iss the  com plaint.

In his concurring  opinion in the Pritchard case Judge Goodrich 
cited Section 402A of Restatement o f Torts 2nd ( ten ta tiv e  d ra ft N um 
ber 6). In  the event th a t any of you are not aw are of th is section, 
let me say th a t it w as adopted by the A m erican L aw  In s titu te  a t a 
m eeting  last May. T his is a com pletely new section w hich m arks a 
revo lu tionary  concept in the Restatement approach. I t  provides as 
fo llo w s:

Ong engaged in the business of selling food for hum an consum ption who 
sells such food in a defective condition unreasonably  dangerous to the consum er 
is subject to liability for bodily harm  thereby  caused to one who consum es it, 
even though (a) the seller has exercised all possible care in the preparation  and 
sale of the food, and (b) the consum er has not bought the food from  or en tered 
into any contractual relationship w ith the seller.

Y ou will note th a t th is section defines a stric t to rt liability  for 
the m anufac tu rer or seller of food. T h is s tric t liability  runs to  the 
consum er, irrespective of p riv ity  of con tract and, of course, irrespec
tive of any fau lt on the part of the seller or m anufacturer. W h a t 
m akes th is  section revolu tionary  is its dram atic  departu re  from  the 
ob ject of the  resta tem en t of the law  as orig inally  defined. T he  object 
of the Restatement as defined by the  A m erican L aw  In s titu te  in the 
in troduction  to  the orig inal Restatement is to p resen t an orderly  s ta te 
m ent of the  general com m on law  of the  U n ited  S tates. F rom  this, 
one has a rig h t to  conclude th a t w h a t one finds codified in the Restate
ment will be an accurate reflection at least of the w eigh t of au th o rity  
on any given proposition. N ot only is 402A no t rep resen ta tive  of the 
w eigh t of au tho rity , bu t I seriously doubt if it represen ts the law as
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it exists in any ju risd ic tion  of the U nited  S tates. 402A is purely  and 
sim ply a s ta tem en t of the law  as the reporter and his advisers w ould 
like it to be. All of the  cases cited in ten ta tive  draft N um ber 6 as 
support for th is  s ta tem en t of the law  are cases in w hich courts of 
various ju risd ic tions have abolished or modified the requ irem en t of 
p riv ity  of con tract in order to sustain  an action in w arran ty . In none 
of them  is there  any  sta tem en t by the court to  the effect th a t a s tric t 
to r t liability  exists in the  circum stances. Indeed, in the repo rte r 's  note 
to  the  In s titu te , he points out th a t to r t  liability  is to be preferred  to 
w arran ty  liability  because of the technicalities of w arran ties  w hich 
from  tim e to  tim e m ay perm it defendants to  avoid s tric t liability.

T here  are a num ber of th ings about th is section w hich should be 
of concern to  all the  m em bers of the food, drug, cosm etic law bar 
and indeed to  all m em bers of the b a r w ho do any defendants work. 
F irs t of all, w hile the section orig inally  w as confined to food, the 
com m ent to the section defined food to include all articles in tended 
for in ternal hum an consum ption. T his, of course, w ould include 
drugs for in ternal hum an consum ption even though  no drug  cases can 
be cited in support of the proposition. Indeed no d rug  cases are cited 
in support of the abolition of p riv ity  of con tract in w arran ty  w ith  the 
exception of the Cutter cases in California, w hich represen t a special 
situation . H ow ever, a t the m eeting  in M ay, the In s titu te  voted to 
broaden the coverage of the section to  include not only all articles 
in tended for in ternal hum an consum ption, b u t also all articles intended 
for in tim ate  external use in or on or upon the hum an body. This, 
of course, will include such th ings as cigarettes, cigars, lotions, cos
m etics, hair dyes, soap, vaccines and linim ents, to nam e a few. P re 
sum ably, it w ill also include clothing, eyeglasses, hearing  aids and the 
like. N eedless to say, no background or support for the inclusion of 
these item s is to be found in the case law anyw here.

Secondly, the Restatements of the Law  occupy a position of con
siderable s ta tu re  in the  eyes of our courts. T hey  are cited regularly . 
T herefore, it m ust be expected th a t if th is section is perm itted  to 
rem ain in the Restatement as published, it will have a trem endous 
effect tow ard  bring ing  about w h a t the d rafters of th is section 
apparen tly  w an t the  law to be. T his portends a pow er in a small group 
of men, no t politically  responsible to  anyone, to  shape the law' in th is 
country  in a m anner w hich w as never in tended by the  founding fathers 
or any of th e ir successors. Such a resu lt can only b ring  about either 
an influence to  the  A m erican L aw  In s titu te  w hich shou ldn 't reside in
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any private  group, or the  d iscred itation  of the Restatements themselves 
e ither of w hich w ould be m ost unfortunate.

A th ird  po in t of significance in th is section and in its prom ulga
tion is th a t it is a big step forw ard in the developm ent and spread of 
s tric t liability. T here  are m any people in th is coun try  who feel th a t 
stric t liability  should a ttach  to all products sold in the m arket. Indeed, 
I ’m not a t all sure th a t even th a t w ould m ark the lim it to  which these 
advocates would press th e  s tric t liability  concept. One m ay w onder 
w hy there  is such a concentra ted  fire on food cases. T he reasons 
appear to  be two. F irs t, it is in the  area of food w herein courts have 
relaxed the priv ity  requ irem en t to  the g rea test extent. Second, food 
is used by everyone, rep resen ts the m ost in tim ate  contact possible, and 
perm its, therefore, a high ly em otional appeal. A ctually, there is little  
justification  for a ttach ing  stric t liability  to  food products as opposed 
to  others. In  the first place, there are rare ly  any substan tia l in juries 
in food cases. Besides, the  stan dards of proof have been so liberalized 
in th is type of litigation th a t the p la in tiff’s burden of estab lish ing  
negligence is sligh t indeed.

N evertheless, we are faced w ith  a clam or for s tric t liability  against 
sellers of food. W hy? T he answ er is th a t, for the reasons indicated, 
food represen ts the m ost convenient springboard . Once the principle 
of s tr ic t to rt liability  is estab lished in food cases it will be a far simpler 
m a tte r  to broaden its application to m ore and m ore products un til the  
w hole m arket spectrum  is included. If any  proof is required th a t th is 
is the goal, I suggest th a t it can readily  be found in the list of articles 
which have been brought under the food umbrella of Section 402A itself.

A dvocates of s tric t liability  have a lready been heard  to suggest 
th a t it be applied to  operators of m otor vehicles. W e know  th a t there  
is a program  designed to provide s tr ic t liability  to  all sellers of m er
chandise. I t  is im possible a t th is ju nc tu re  to speculate w ith  respect 
to how  m any o ther as yet unexplored areas these social engineers of 
the  law  will seek to  encom pass w ith  th is concept. I use the term  
“social eng ineers" because th is is obviously m ore an area of social 
philisophy than  it is of law. I t  is no secret th a t I do not agree w ith  
th is  philosophy. H ow ever, irrespective of its m erits, it is a philosophy 
w hich ough t to be considered by the elected represen ta tives of the 
people w ho are po litically responsible to  them . A nd it should be 
foisted on the public only a fte r the people have had an opportun ity  
to express th e ir views on such a significant social change. I t  ou gh t 
not to  be done by the  relatively  unpublicized rou te of judicial decision.
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I have said th a t the A m erican L aw  In s titu te  is no t po litically 
responsible, and th is is true. T h is is no t to  say, how ever, th a t the 
In s titu te  w ould no t be responsive to the views of the m em bers of the 
B ar w hose opinion, inter alia, the Restatements profess to represen t. 
O n this, I have no know ledge. A ccordingly, le t me issue a call to 
those w ho agree w ith  me—to those w ho th ink, as I do, th a t Section 
402A does violence to the ob jects and purposes of the Restatements— 
to w rite  the responsible m em bers of the  A m erican L aw  In s ti tu te  to 
call th is m atte r to  th e ir atten tion . C ertainly , th a t d istingu ished body 
of leaders a t the  B ar w ould no t be unresponsive to  the  view s of a 
substan tia l, identifiable group of law yers. P erhaps, together, w e can 
convince them  th a t the prom ulgation  of a Restatement section w hich 
reflects ne ith er m ajo rity  opinion, nor w eigh t of au tho rity , nor even 
a definable trend , w ould be unwise.

Surely, those of us who wish to preserve the adversary  system  
of se ttlin g  d ispu tes cannot sit idly by w hile issue a fte r issue is rem oved 
from  the province of the  ju ry . T here  are bu t few m ore issues rem ain
ing and w hen these have disappeared, the use of the  adversary  system  
w ill be over. T he  necessity  for court in terven tion  will no longer 
exist, and the system  will inevitably  becom e adm inistra tive  in natu re  
and in fact.

By w ay of conclusion, let me suggest to you th a t the rem oval of 
all risks of life is not necessarily  in the best in terests  of the people. 
T he  concom itant dim inution of the incentive for self protection and 
self developm ent m ay in the long run  ou tw eigh the benefit to  be 
derived. T he principles of law  developed for exclusive application in 
the  products liability  field m ay spill over in to  o ther areas presen tly  
unforeseeable, w ith  d isastrous resu lts, ju s t as the liberalization of 
rules of law  in food products liability  cases are even now spilling over 
into products liability  cases generally . O u r system  of law  w herein 
recovery is based upon fault has served us well. L et us not discard 
it ligh tly  in favor of a system  w hose course we know  not. E veryone 
should be aw are th a t the lance of s tr ic t liability  is pointed a t both 
ends. T od ay 's  beneficiary m ay be tom orrow ’s sufferer. [The End]
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Is There a Need to Change the 
Factory Inspection Law?

By SAMUEL A. McCAIN

The Author Is Vice President and of Counsel, Corn Products 
Company. He Is a Member of the New York Bar Association.

TH E  P R E S ID E N T  O F  T H E  U N IT E D  S T A T E S  said in his 
S ta te  of the U nion m essage to  C ongress earlier th is  m on th :
T o p ro tect our consum ers from  the careless and the unscrupulous, I shall 

recom m end im provem ents in the food and drug  law s streng then ing  inspection 
and standards, ha lting  unsafe and w orth less products, p reventing  m isleading 
labels and cracking dow n on the illicit sales of hab it form ing drugs.

T he  portion  of th is p a rag raph  w ith  w hich we are particu larly  con
cerned in th is paper is “ I shall recom m end im provem ents in the  food 
and d rug  law s s tren g th en in g  inspection. . . .”

A nother s ta tem en t of the P residen t in the  sam e m essage m ade 
in ano th er connection is of very  g rea t im portance and should be con
sidered in specific reference to  factory  inspection :

T his adm inistra tion  has show n as never before how  much could be done 
th rough  full use of the E xecutive pow ers—-through the enforcem ent of laws 
already passed by the  C ongress—thro ug h  persuasion, negotiation, litigation to 
secure the C onstitu tional righ ts  of all. . . .

I am  sure it w ill be a g rea t satisfaction  to  the P residen t to  know  
that as to some particular items of factory inspection I agree w ith  him.

O n the  o th e r hand, specific proposals for so-called “streng then ing"’ 
th e  factory  inspection  provisions have been m ade. I th ink  I can speak 
w ith  som e au th o rity  in say ing  th a t they  will be practically  unan i
m ously opposed by industry . F o r instance, I have before me a release 
dated  Ja n u a ry  17, 1961, signed by A rth u r  S. F lem m ing, con tain ing p ro 
posals w hich I u n derstan d  are largely  unchanged  in the Food and 
D ru g  A d m in istra tio n ’s recom m endations today  and are expected to  
sho rtly  go to  Congress, w hich s ta te s :

A m endm ents (a) to  ex tend the  facto ry  inspection provision of the A ct 
(§ 704) to  all records, files, papers, processes, contro ls, facilities, and things 
bearing  on violations, or poten tial violations of the A ct and (b) to  clarify the
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facto ry  inspection provisions by expressly including consulting laboratories (the 
first of these is no t lim ited to  inspection relating  to drugs, although the im 
m ediate occasion for it arises in connection w ith  drug  m anufacture, because 
for obvio us rea so ns  the  same au thority  is needed for o ther articles subject to 
the A ct.1 (Ita lics  supplied)

A fter consu lta tion  w ith  food and d ru g  officials, the only obvious 
reason I have been able to dig up is the  laziness of the legislative 
draftsm en. T h ree  separate  and em inent officials assure me th a t they  
have no com plain t as to  e ither the  reception  or the  in form ation given 
th e ir  inspectors, a t least by the  food industry .

T he  tex t of th e  p resen t Food and D ru g  A dm in istra tio n ’s proposed 
am endm ent, w hich is now  being review ed by the B udget B ureau, is 
even b roader and is reported  to  be as follows :

. . . and all things therein (including records, files, papers, processes, control and 
facilities) bearing on w hether articles which are ad u lterated  or m isbranded within 
the m eaning of this Act, or w hich m ay not be m anufactured, in troduced into 
in te rs ta te  com m erce, or sold or offered for sale by reason of any provision 
of this Act, have been or are being m anufactured, processed, packed, tra n s 
ported  or held in any such place, or otherw ise bearing on violations or potential 
violations of this Act.

I shall deal briefly w ith  four subjects.

Legal and Historical Background
In  order to  un derstan d  the  problem s involved in an am endm ent 

of the  F ac to ry  Inspection  L aw , it is necessary to  exam ine, a t least 
briefly, th e  h is to ry  of the  presen t Section 704 of the Act.

T w o splendid discussions of the  F ac to ry  Inspection  Law , as it 
w as am ended effective A ugust 7, 1953, m ay be found in 8 F ood D rug 
C osm etic  L aw  J o urnal  792, by Charles W esley  D unn, and in 9 F ood 
D rug C osm etic  L aw  J ournal  18, by Charles S. R hyne and E ugene F. 
M ullin, Jr.

I t  should be called to  the  a tten tion  of bo th  the legal and lay 
readers of th is  paper th a t the Food and  D rug  A ct is a very  unusual 
law  in a t least one respect. W h a t we law yers call mens rea is no t an 
elem ent of a crim e under the Act. In  o ther w ords, I m ay have a 
perfectly  m odern factory, m y m ethods of inspection m ay be as near

1 T he draft law  itself a ttached  to  the 
release reads: “and all records, files,
papers, processes, controls, facilities, 
and things there in  bearing  on w hether 
articles w hich are adulterated  or m is
b randed  w ith in the m eaning of this 
Act, or w hich m ay no t be m anufac-

tured, in troduced into in te rsta te  com 
merce, or sold or offered for sale by 
reason of any provision of th is Act, 
have been or are being m anufactured , 
processed, packed, transported , or held 
in any such place.”
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perfect as m odern processes allow  and a t the sam e tim e if, th rough  
an unforeseeable defect in th is  operation , som e adu ltera tion  of the food 
m anufactured  m ay take place. I have com m itted  a crime. I have not 
been negligent, I had no in ten tion  to  com m it a crim e, but, neverthe
less, I have com m itted  a crime.

By all s tan dards of crim inal law, th is  is a very  drastic  s ta tu te ; 
nevertheless, I th ink  we all agree the  s ta tu te  in th is  respect is neces
sary  as it is. By the  sam e token, the  very  fact th a t the s ta tu te  is  
drastic  dem ands th a t all constitu tional safeguards be v igorously  
observed.

U n der the p resen t law, the  Food and D ru g  A dm inistra tion  acting  
th ro u g h  the U nited  S ta tes A tto rn e y ’s office can obtain a search w ar
ran t from  the  court, w hich will include ob ta in ing  relevant papers and 
files in any  case in w hich it can show  th a t it has evidence th a t a crim e 
is probably  being com m itted. T he use of the search w a rran t type of 
procedure, because of the  burden  on the governm ent of first show ing 
probable cause, has been used very little  and is no t a p a rt of the 
norm al investigative  procedure of the  Food and D rug  A dm inistra tion .

T here  is also available the  F ac to ry  Inspection  Law , presen t Sec
tion 704 of the  Act, w hich allow s the governm ent inspectors to go 
th ro ug h  a factory  and inspect it and take sam ples of any  m aterial in 
the  food being m anufactured  a t any po in t in the process. T h is is 
m uch m ore adap ted  to  the needs of the A dm inistra tion , since the 
enforcem ent by the  Food and D ru g  A dm inistra tion  is directed tow ard  
seeing th a t the  foods m anufactured  are no t adu ltera ted  and are pure 
and are  m anufactured  under san ita ry  conditions.

T he  search w a rran t procedure, as M r. D unn pointed ou t in his 
very  able article, is no t adap ted  to  the  Food and D rug  A ct because a 
search w a rran t procedure assum es th a t the  governm ent has and can 
show  to  a court th a t it has evidence po in ting  to  the p robability  th a t a 
crim e is being com m itted. In  the  case of food and  d rug  inspection, 
the very  opposite is true— it is inspecting  to  be sure th a t a crim e is not 
being com m itted; and in the case of most of the many, many thousands 
of reputable m anufacturers, it has no reason to believe th a t a crim e 
is being  com m itted.

Legislative History
T his is no t the first tim e th a t the  Food and D rug  A dm inistra tion  

has a ttem p ted  to cozen C ongress in to  passing  th is kind of legislation. 
As M r. D unn po in ts out in his article, a t page 794, w hen the  1938 A ct
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w as orig inally  before the  H ouse, a m inority  effort w as m ade to  con
v e rt the inspection proceeding in to a search w a rran t procedure, bu t 
th is  w as overw helm ingly  defeated by a 100 to 22 vote.

W hen  it becam e necessary to  revise the  F ac to ry  Inspection  L aw  
in 1953, th is  m a tte r  w as again  fought ou t,2 and R hyne and M ullin 
conclude, a t page 37:

In s p e c t io n  is n o w  p r e t t y  w e ll  l im ite d  to  m a t te r s  o f s a n i ta t io n . T h e  F o o d  
a n d  D r u g  A d m in i s t r a t io n  i t s e lf  is r e p o r t e d  to  a g re e , h o w e v e r  r e lu c ta n t ly ,  w ith  
th is  i n te r p r e t a t io n .  (15 F D Q  R e p o r ts ,  N o . 26, p p . 2-4 , A u g u s t  8, 1953)

A Food and D ru g  A dm inistra tion  Release dated  A ugust 27, 1953, 
quoted  Com m issioner C raw ford as sta ting , in part, as fo llo w s:

M o d e rn  p r o d u c t io n  a n d  d is t r ib u t io n  a r e  c a r r ie d  o n  to  a  la rg e  e x te n t  th ro u g h  
th e  m e d iu m  o f w r i t t e n  in s t r u c t io n s  a n d  r e c o rd s .  T h e  le g is la t iv e  h is to r y  in d ic a te s  
C o n g re s s  d id  n o t  in te n d  to  in c lu d e  p r e s c r ip t io n  files, f o rm u la  files, c o m p la in t  
files, a n d  p e r s o n n e l  files  w i th in  th e  s c o p e  o f r e q u ir e d  in s p e c tio n s .

I t  has been the  feeling of Congress th a t the extrem e of crim inal 
liability  w ith o u t either in ten tion  or negligence, w hich is a necessary 
p a rt of the Food and D rug  Act, requ ires a corresponding lim itation 
on the inspection au th o rity  beyond the factory  to  w hich it is a t p resen t 
lim ited.

I t  is un th inkable  th a t the Food and D ru g  A dm inistra tion  should 
be perm itted  to  come in w ith  a C ongressional sponsorship of very  
doubtful, if any, valid ity  on a fishing expedition to  allow the go vern
m ent to  convict a person, by his own testim ony or by the fact th a t 
he keeps adequate records, of an inadverten t crim e at an indefinite 
tim e in the  past. I t  seem s alm ost unnecessary  to  say th a t in the 
opinion of m any law yers the  uncon stitu tion ality  of such an act is 
sta ted  very  clearly , sim ply by s ta tin g  the  foregoing facts. T here  is 
am ple au th o rity  condem ning fishing b i l ls ; see particu larly  Jones v. 
Securities and Exchange Commission, 298 Lb S. 1, a t pp. 27 and 28.

In  sum m arizing th is p a rt of m y paper, in case some of m y re
m arks have been m issed in passing, I subm it th a t any extension of 
v isito rial pow ers over papers to  the Food and D ru g  A dm inistra tion  
w hich adm inisters an act w here crim e m ay be w ith ou t fault, w ould 
be legally ou trageous and I hope w ould be safeguarded by the  m em 
bers of Congress and all w ho have occasion to  th in k  seriouslv about 
ju s t w h at is involved in these particu lar v isito rial powers.

2 F o r  d eb a te  in  th e  S en ate , see 99 Con- th e  H o u s e  see  99 Congressional Record
grcssional Record  11299, A u g u s t  3, 1953, 11358-11359, H o u s e  R e p o r t  N o . 708,
a n d  R e p o r t  N o . 712, 8 3 rd  C o n g ., 1 st 8 3 rd  C o n g ., 1st S ess .
S e ss ., b y  M r. P u r te l l .  F o r  d e b a te  in
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Practical Considerations
T he governm ent, as in all sim ilar cases, sta tes th a t it does no t 

have pow er sufficient to deal w ith  the  situation . B u t ju s t let us look 
for a m inute at the  pow ers of the  Food and D rug  A dm inistra tion .

T hey  have th e ir  factory  inspection pow er, w hich perm its them  to 
en te r and inspect any food-m aking estab lishm ent at any tim e during  
w ork ing  hours.

T hey  have the ord inary  search w arran t procedure, w hich seem ed 
to  have been sufficient for the troubled  tim es du ring  proh ib ition  and 
w hich perhaps th ey  have not used enough. I personally  have no t 
heard  of th e ir  using a search w arran t procedure, b u t I th ink  it quite 
likely they  have. In  o rder to  procure a search w arran t, all they  have 
to  do is to  go to  a judge and show  th a t they  have reasonable evidence 
th a t a crim e is probably  being com m itted in a food-m aking estab lish 
m ent. A  search w a rran t will enable them  to ob tain  all files, records, 
documents, formulas and everything else th a t they  can th ink  of, re la t
ing  to  the particu la r crim e they have reason to  believe is being com 
m itted. A fter the  search, they  can even padlock the factory  if they  
can convince the  judge th is is a proper procedure.

T hen , th ere  is th e  section of the  law, Section 705, w hich I have 
alw ays term ed “the  b last section,'“ w hich perm its the  S ecretary  in any 
case in w hich he believes th a t there  is a  danger to the public health , to 
give in form ation of the  facts to  the  public. I am  sure th a t everybody 
in the U n ited  S ta tes is acquain ted  w ith  th is  p articu lar section, w hich 
w as the legal basis for Secretary  F lem m ing’s press release in the 
so-called cranberry  incident. In  o th e r w ords, if the S ecretary  can 
w ork him self up in to  feeling th a t the  public health  is involved, he is 
em pow ered to  take any product a t all off the m arket entirely , sim ply 
by press release and under the  section, w ith o u t legal responsib ility  
to  anyone.

A nd last, b u t certa in ly  no t least, in any case w here the  S ecretary  
feels th a t th ere  is danger to the public health , m ultip le seizures of a 
p roduct m ay be m ade in all m arkets in the  coun try  w here it is being 
sold according to  Section 304.

To- conclude w ith  pow ers of the  Food and D ru g  A dm inistra tion , 
those of us-law yers w ho deal w ith , th a t A dm inistra tion  from  day to 
day are n o t inclined to shed any  tears over its lack of pow ers. I ts  
pow ers are perhaps unparalleled  by those of any o ther agency in tim e 
of peace w ith  the  exception of th e  office of the P residen t him self, and 
as a p a r t of th a t executive office it has all those pow ers too. A nd
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certain ly, the Congress, a fte r the  full realization  of all these  pow ers, 
should no t be w illing  to  extend them  w ith ou t no t only good cause, bu t 
ex tra  good cause shown.

One o ther p ractical consideration— is the Food and D ru g  A d
m in istra tion  really  ready to  take on a job of a paper inquisition, m ore 
or less of the  ancien t Spanish type, against a food in d u stry  whose 
only w eakness so far, aside from  good faith , has been th a t it probably  
has cooperated too well w ith  the  governm ent?

T he follow ing item s m ight be pointed o u t:
(a) T he  Food and D ru g  A dm inistra tion  is hopelessly behind 

schedule in all its  s tan dard  hearings, and, so far as I have been able 
to  find out, is no t proceeding too expeditiously w ith  m ost of the  
standards.

(b) T he clearance of food additives is already several years be
hind and will probably  no t be cleared up for a num ber of years yet 
to come, despite th e  large am ount of bo th  staff and m oney th a t has 
been given to  the  agency.

(c) T he Food and D ru g  A dm in istra tion  has recently  been given 
the task  of enforcing the  H azardous S ubstances L abeling  Act. I t  did 
no t issue any proposed regulations a t all un til a fte r the A ct had be
come effective, and is still in the  m idst of w h at prom ises to  be volum i
nous proceedings to try  to  m ake some sense out of w hat w as hoped to  
be a sim ple enforcem ent of th is  s ta tu te ; again, despite large am ounts 
of dollars and personnel th a t had been given to the agency.

(d) E nforcem ent— Food and D ru g  still does no t have e ither the 
am ount of m oney or m en necessary  to  adequately  enforce the  Act, 
despite the  fact th a t it has been given repeated ly  m ore of both.

(e) O u t of the  hearings by the antim onopoly subcom m ittee on 
the sub ject of the d ru g  industry , it is now  reported  th a t the  very  least 
th a t can come is the g ran tin g  to  the Food and D rug  A dm inistra tion  
the righ t to  pass on the efficacy of all new drugs. A pparently , Food 
and D ru g  still th ink  they  do no t have enough to do. A ssum ing 
enough m oney can be found, how  in the w orld enough m en can be 
found for such a project, w hich is basically aim ed a t p ro tec tin g  the 
public from  its own doctors, is hard  to  tell.

(f) In  addition , the Food and D ru g  A dm inistra tion  has an 
nounced th a t it is going to  be m ore active in connection w ith  the 
adv ertis in g  of both foods and drugs.
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A ll in all, to  any objective person, it w ould seem  th a t the  Food 
and D ru g  A dm inistra tion  already has enough, if not to o  m uch, pow er 
delegated to  it by C ongress, and th a t it could very  well devote itself to 
proper enforcement and regulation of the acts already under its direction 
w ith ou t seeking new  inquisitorial pow ers w ith  no constitu tional basis.

Food Additives
Food additives th a t are ingred ien ts of the  food, th a t is, th a t are 

“used for com ponents of food,” are foods w ith in  the  definition in Sec
tion  201(f) of the A ct and factories m aking such com ponents of food 
are sub ject to  inspection un der Section 704 of the  Act.

O n the  o ther hand, if the  factory  inspection section is construed  
s tric tly  as it should be, incidental add itives such as those w hich 
m ig rate  from  packaging or, say, harm less residues from  catalysts, 
th ou gh  th ey  m ay “becom e com ponents of food” are no t ingredients 
and are n o t foods and are no t designed, in tended or used as com 
ponents of foods; it w ould seem  equally clear th a t factories m aking 
such incidental food additives are no t sub ject to  inspection w ith ou t 
an am endm ent of the law .3

Legislative Suggestions
F irs t, w ith  a num ber of m ore im p ortan t considerations to  be dealt 

w ith  on the  sub jec t of inspection, it w ould seem wise to  leave the 
sub ject of inspection  of factories in w hich incidental add itives are 
m ade, such as packaging  m ateria ls and catalysts, for a recom m enda
tion from  the  Food and D rug  A dm inistra tion , a fte r m ore experience, 
as to  w h a t th e ir  enforcem ent needs are.

C ertainly , a t th e  p resen t tim e, all th e  m ateria ls are sub ject to  
sam pling by the  Food and D rug  A dm in istra tion  inspectors in the 
factory  of the  food m anufactu rer to  w hom  the m ateria ls are sold.

Second, I have one suggestion  for stren g th en in g  the  F ac to ry  
Inspection  L aw , in w hich the  Food and D rug  A dm inistra tion  does 
have a  leg itim ate request for the  s tren g th en in g  of its inspection powers. 
I un derstan d  th a t som e m anufac tu rers have been unw illing  to  send 
copies of th e ir  labels, labeling and consum er adv ertis in g  to  the Food

3 S ee  J o h n  G . K u n ih o lm , “A re  E m p ty  “ In c id e n ta l  A d d it iv e s  to  F o o d :  H a v e  
C o n ta in e rs  F o o d ,” IS F ood D rug  C o s- W e  M a d e  a  P r u d e n t  J u d g m e n t ? ” 16 
m e t ic  L a w  J o u r n a l  637 ; M r. W . W . F ood D rug  C o sm e t ic  L a w  J o u r n a l  597, 
G o o d r ic h , 16 F ood D rug  C o sm e t ic  L av/  a t  p a g e  608 a n d  fo llo w in g .
J o u r n a l  51 a t  p . 57; R ic h a r d  C. N e lso n ,
FACTORY INSPECTION L A W PAGE 215



and  D ru g  A dm inistra tion . All of these th in gs m ight con stitu te  part 
of the  labeling, but, of course, m igh t well no t be a t the  factory  a t which 
the product is m ade at the  tim e of inspection. In  th is case, since all 
the  m ateria ls in question  are public docum ents anyw ay, in d u stry  is 
quibbling and m erely p u ttin g  the  Food and D rug  A dm in istra tion  to 
additional troub le  and federal taxpayers to  unnecessary  expense. If 
the Section is am ended a t all, it should include a separate  provision 
m aking the furn ish ing  of labels, labeling and consum er advertising  
to  the  Food and D rug  A dm in istra tion  com pulsory.

T h ird , there  is one m ore im p ortan t suggestion  for legislation 
th a t certa in ly  should be given serious consideration. T he  facts are 
th e s e : Food and D rug  adm its th a t it has no pow er to g e t factory  
records, form ula files, com plain t files and o ther papers, for which 
au th o rity  of doubtfu l con stitu tion ality  is now requested  for it to  get 
by legislative fiat.

W hile  F D A  recognizes it has no such pow ers, its in struc tions to 
its inspecto rs are to  ask for such docum ents, w hich a t the very  least 
is poor adm inistration . In  the  case of an ord inary  p e tty  crim inal, the 
in struc tions of the  policem an are a t least to  w arn  the person th a t 
w h at he is say ing  is being taken down in w ritin g  and m ay be used 
against him  in a crim inal proceeding. No such constitu tional privilege 
is accorded the  reputab le  food m anufacturer. If he gives up his 
papers w ith ou t know ledge th a t he has a rig h t to  w ithhold  them , he 
can be, and so far as I know , often is, convicted of a crime.

In  view  of th is regu lar b u t ex tra-constitu tional procedure of the 
Food and D rug  A dm inistra tion , there  should be added to  Section 704 
a provision th a t if an inspecto r asks for any m ateria l w hich he is not 
au thorized  to  request under the  Section, th a t he be in struc ted  to  w arn 
the ow ner of the  factory  of his righ ts. H e w ould also inform  him 
th a t in the event th a t he g ran ts  the  in specto r’s request, the m aterial he 
furn ishes m ay be used in a crim inal proceeding against him. A 
receip t s ta tin g  the  foregoing in so m any w ords w ould be issued by the 
inspector to  any  person w ho g ran ts  such a request.

Conclusion
T hese are m y specific suggestions for am endm ents to  s treng then  

the  factory  inspection pow er bo th  from  the standpo in t of enforcem ent 
and from  the standpo in t of con stitu tion a lity ; as I pointed out, th is 
has been suggested  generally  by  the  P residen t in his S ta te  of the 
U nion m essage.
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T ho ug h  the  recom m endations ou tlined above are not exactly the 
sam e as those pending  by the Food and D rug  A dm inistra tion , I 
don’t  believe th a t fundam entally  the Food and D rug  A dm inistra tion  
w ould disagree w ith  any of the proposals I have made. I t  is true  
they  will undoub ted ly  say they  w ould like m ore inspection powers, 
bu t it seem s to  me th a t th is is m erely the norm al routine of an agency 
requesting  pow ers from  C ongress—th ey  ask for m ore th an  they  
th ink  they  are going to  get, ju s t so they  will be sure to  get w h at they  
actually  need.

In  closing, le t me say th a t no one is m ore in terested  th an  the 
food in d u stry  itself th a t the  Food and D ru g  A dm inistra tion  have 
adequate  pow ers for the  enforcem ent of the A ct, and it is m y sincere 
belief th a t the recom m endations contained above are the only ones 
suitable for action a t the  p resen t tim e. [T he  E nd]

GOVERNMENT’S FIRST EXCLUSIVE RECOGNITION  
TO A UNION

F i r s t  e x c lu s iv e  r e p r e s e n ta t io n  to  a  la b o r  u n io n  e v e r  g iv e n  b y  th e  
fe d e ra l  g o v e r n m e n t  h a s  b e e n  g r a n te d  b y  th e  U n i te d  S ta te s  D e p a r tm e n t  
o f  A g r ic u l tu r e  to  a  u n i t  o f th e  A m e r ic a n  F e d e r a t io n  o f G o v e rn m e n t  
E m p lo y e e s ,  A F L - C I O .

U S D A  a n n o u n c e d  to d a y  t h a t  it  h a s  a c c o rd e d  e x c lu s iv e  r e p r e 
s e n ta t io n  to  th e  A F G E ’s N a t io n a l  J o in t  C o u n c il o f  M e a t  In s p e c t io n  
L o d g e s  fo r  a ll th e  D e p a r tm e n t ’s m e a t  in s p e c to r s ,  w i th  th e  e x c e p tio n  o f 
v e te r in a r ia n s  a n d  s u p e r v is o r s .  T h e  a c tio n  w a s  a p p ro v e d  b y  U n d e r  
S e c r e t a r y  o f A g r ic u l tu r e  C h a r le s  S. M u r p h y  in  a  le t t e r  to  J a m e s  A . 
C a m p b e ll , N a t io n a l  P r e s id e n t ,  A F G E .

C o v e re d  in th e  re c o g n it io n  g iv e n  th e  A F G E  u n i t  to d a y  a r e  2,472 
m e a t  in s p e c to r s  in  s o m e  1,500 s la u g h te r  h o u s e s  a n d  p ro c e s s in g  p la n ts  
a c ro s s  th e  n a t io n . A  s u b s t a n t ia l  m a jo r i ty  o f th e s e  in s p e c to r s  a re  
m e m b e rs  o f  A F G E ,  a c c o rd in g  to  U S D A .

C r i te r ia  fo r  a g re e m e n ts  su c h  a s  U S D A ’s a r e  s e t  f o r th  in  W h i te  
F fo u se  E x e c u t iv e  O r d e r  10988, “ E m p lo y e e -M a n a g e m e n t  C o o p e ra t io n  in 
th e  F e d e r a l  S e rv ic e ,” is su e d  b y  P r e s id e n t  K e n n e d y  o n  J a n u a r y  17. 
I t  p ro v id e s  f o r  g o v e r n m e n t  r e c o g n it io n  o f e m p lo y e e  o rg a n iz a t io n s .  
S e c r e t a r y  o f A g r ic u l tu r e  O rv i l le  L . F r e e m a n  is su e d  a  m e m o ra n d u m  
J a n u a r y  18 in  w h ic h  h e  g a v e  “ m y  s t r o n g  p e r s o n a l  e n d o r s e m e n t” to  th e  
o r d e r  a n d  c a lle d  fo r  i ts  im p le m e n ta t io n  w ith in  U S D A .

A F G E ’s N a t io n a l  J o in t  C o u n c il o f M e a t  In s p e c t io n  L o d g e s  w ill 
r e p r e s e n t  a ll U S D A  e m p lo y e e s  w ith in  ju r i s d ic t io n  o f th e  a g re e m e n t ,  a n d  
w ill n e g o t ia te  w i th  U S D A  m a n a g e m e n t  o n  te r m s  o f e m p lo y m e n t  a n d  
w o r k in g  c o n d i t io n s . T h e  u n io n  m u s t  a g re e  n o t  to  a s s e r t  th e  r ig h t  to  
s t r ik e  a n d  m u s t  n o t  d is c r im in a te  o n  th e  b a s is  o f ra c e , c o lo r  o r  re lig io n  
in  i ts  a c tiv i t ie s .

FACTORY INSPECTION L A W PAGE 217



Report on Revision of the Uniform 
State Food, Drug and Cosmetic Bill

By O. J. WIEMANN

The Author Is Chairman of the Committee on the Uniform State 
Food, Drug and Cosmetic Bill of the Association of Food and Drug 
Officials. He Is Currently Chief of the Milk, Food and Drug 
Section of the Colorado State Department of Public Health.

T H E  H IS T O R Y  of the  U niform  S tate  Food, D ru g  and Cosmetic 
Bill goes back to 1940 w hen the  in itia l form  w as adopted and 
published. In  the  ensu ing  years, only one signficant revision has been 

accom plished un til the cu rren t revision. T h is  despite the fact th a t the 
“p aren t law ” has been am ended in alm ost every session of the  Con
gress since 1954, and th a t these am endm ents have been far reaching 
in th e ir  effect upon the  basic philosophy of food and drug  law  enforce
m ent and the  adm in istra tive  procedures involved in the im plem enta
tion of its provisions.

Conception, gesta tion , labor and delivery of the  cu rren t add itions 
and revisions cover the  period from  June, 1959, a t the  A nnual Con
ference of th e  A ssociation of Food and D ru g  Officials of the U nited  
S ta tes in Boston, M assachusetts. T he  ca ta lyst for th is  activ ity  a t th a t 
tim e was an address and proposal for revisions placed before the 
general session of the A ssociation by one of the m em bers of th is 
section, speak ing as an individual and for him self. T his paper w as 
published, and can be found in the Quarterly Bulletin, Association of 
Food and Drug Officials o f the United States, Jan u ary  1960, Vol. 24, 
No. 1, page 10, “P roblem s of U niform ity  in L egislation, A dm in istra
tion and E nforcem ent of Food, D ru g  and Cosm etic L aw s” by M ichael
F. M arkel. T he fuse in th is p resen ta tion  w as an appendix  w hich con
tained suggested  revisions for the U niform  Bill, subm itted  to  the 
Council of S ta te  G overnm ents by the  D ep artm en t of H ealth , E duca
tion. and W elfare  a t the  request of the form er organization . A s a 
result, the A ssociation appointed  a Special Com m ittee to  S tudy  the
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P roposals for A m endm ents to  the  U niform  Food, D ru g  and Cosmetic 
Bill, chaired by E van  W rig h t of K ansas. A fte r deliberation during  
the Conference, the  com m ittee, feeling th a t considered and  detailed 
stu dy  could no t be accom plished in so sho rt a period, recom m ended 
and ob tained extension of the  com m ittee charge and appointm ent. 
T he secre tary  of the  A ssociation also w as in struc ted  to  con tact the 
Council of S ta te  G overnm ents to  request its w ithho ld ing  of a final 
decision of a recom m endation for revision of s ta te  food and d rug  laws 
un til the proposals of the  com m ittee had  been accepted by  the  A sso
ciation and forw arded to  the Council. T h is w as accom plished and the  
Revision Com m ittee com m enced its  activ ity , w hich w as directed 
tow ard  revision w ith o u t a com plete dependence upon adoption of 
regu la tions and standards by reference.

C om m ittee deliberations w ere d irected  by the  opinion of the 
m ajo rity  of the  conferees th a t adoption by  reference of the  provisions 
of federal laws, regula tions and standards w as no t valid un der the 
provisions of th e ir  respective s ta te  constitu tions.

C urrently , the 1961 revision of the  U niform  Bill has been accepted 
by  the E xecu tive C om m ittee of the  A ssociation of Food and D rug  
Officials of the  U n ited  S ta tes and I have been inform ed th a t p rin tin g  
w as au thorized  a t its O ctober, 1961 m eeting. A lthough  the Council 
of S ta te  G overnm ents did receive the  revision p rio r to  the m eeting 
of its  C om m ittee on U niform  L egisla tion  in Septem ber, 1961, th e  Com 
m ittee  laid over final action on recom m endation to  its  m em bers un til 
m ore exhaustive stu dy  could be m ade. I have no t seen the  1962 
R ecom m endations for U niform  S tate  L egislation  by the  Council of 
S ta te  G overnm ents so I have nc know ledge on the sub ject of final 
action  on the  revision.

U n derly ing  the  purpose of the  U niform  S tate  Food, D ru g  and 
Cosm etic Bill is the  philosophy th a t there  should be provided a high 
degree of conform ity am ong the  s ta te  law s and betw een the  s ta te  laws 
and  the  F ederal Food, D ru g  and Cosm etic A ct, w hile re ta in ing  the 
flexibility to  p erm it im plem entation  by  th e  s ta tes w ith ou t ab rogating  
sta te  constitu tional provisions. D u ring  the deliberations of the  Com 
m ittee, m any s ta te  food, d rug  and cosm etic law s w ere review ed. One 
fact becam e app aren t—th a t adoption of provisions of the  federal act 
by  reference has been ra th e r frequent, despite considerable discus
sions concern ing the  legality  of such procedure. T here  are several 
instances w here b lanket adoption of all federal regu la tions and stan d 
ards has been accom plished— for now  and in perpetu ity— and so far
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apparen tly  w ith o u t contest. In  the final draft, provision has been 
m ade for adoption by reference in several instances. T h is w as accom 
plished by paren the tica l insertion  of optional m ethods for adoption 
of definitions, stan dards and regulations by reference and by adminis
tra tive  action follow ing hearing. W h en  revision of a s ta te  law  is 
con tem plated e ither approach m ay be used by sim ply deleting  the  one 
no t desired.

A sho rt discussion of the significant changes m ay be in order.
Section 2— D efinitions :
1. A definition of “pesticide chem ical’’ has been added. T he 

a lte rna tives in th is case are to adopt by reference the  definition of 
“econom ic po ison” w ith in  the  s tru c tu re  of the F ederal Incesticide, 
Fungicide and R odenticide A ct or the applicable s ta te  law, if any. 
T he  only o ther approach is to  m ake a com plete definition of a “pesti
cide” or "econom ic poison” as is contained in the referenced acts.

2. “ Raw  A gricu ltu ra l C om m odity,” “food additive,” and “color 
add itive” have been defined. T hese definitions are substan tia lly  
identical with those contained in the federal act, including the exemptions.

Section 10— Food— A dultera tion  D efined:
A ddition of a definition th a t a food shall be deem ed adu ltera ted  if 

it bears or contains a pesticide chem ical, food additive or color add itive 
w hich is unsafe w ith in  the m eaning of Section 13(a) or the respective 
sections of the federal act (op tion). T he  exem ption of processed 
foods if they  do not bear or contain a pesticide chem ical in excess of 
the residue perm itted  on the  raw  ag ricu ltu ra l com m odity has been 
included.

Section 11— Food— M isbranding  D efined:
T he Com m ittee added an adoption by reference in referring  to the 

labeling and packaging  requirem ents for color additives prescribed by 
the federal act.

Section 13— Food—Added S ubstances :
1. T he  old “per se” section w as com pletely rew ritten  to  perm it 

coverage of pesticide chem icals, food additives and color additives, 
e lim inating  the  application of the broad poisonous and deleterious 
classification to the th ree  specifically nam ed groups of substances, but 
re ta in ing  it for general use.
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2. A second subsection has been added. T h is m aterial sets fo rth  
the procedure for estab lish ing  to lerances, zero to lerances in th e  case 
of pesticide residues in or on raw  agricu ltu ra l com m odities, and the 
conditions un der w hich food additives and color additives m ay safely 
be used. T he  procedure enum erates the  data  w hich m ust be submitted 
by the  p roponent of the use of such substance.

Section 14— D rugs and D evices— A dultera tion  Defined.
Section 17— C osm etics—A d ultera tio n  D efined:
T he revision in each of these instances rela tes to  color additives 

in the  tw o groups and adoption can be by reference to  the  federal act 
or re la ted  to  the  safe conditions of use w hich m ay be estab lished 
under the  provisions of Section 13(b).

Section 15— D rugs and D evices— M isbrand ing  Defined.
Section 18— Cosm etics— M isbranding  Defined :
P ackag ing  and labeling of color additives in these instances is 

referenced d irectly  to  the  requirem ents of th e  federal act.
Section 15— D rugs— M isbranding  D efined:
1. By reference a d rug  is declared m isbranded if it is com posed 

w holly or in p a r t of insulin  and it is no t from  a batch  certified under 
Section 506 of the  federal act.

2. A ny d ru g  com posed w holly or in p a rt of the five enum erated  
antib io tics is declared m isbranded if it is no t from  a  batch  certified 
p u rsu an t to  Section 507 of the federal act.

3. Section I5 (m ), (n ), (o) and (p) have been rew ritten  to  p ro
vide for add ition  or rem oval of a dangerous d ru g  from  prescrip tion  
requirem ent, by regulation , to  require the  prescrip tion  legend s ta te 
m ent on the  label of a R x  drug, and assure th a t no in terference w ith  
federal or state narcotics laws ensues from the provisions of th is  section.

As in all human endeavor, the efforts of the Committee undoubtedly 
reflect hum an frailties and possibly som e evidence of opinion.

I t  is w ell beyond the  realm  of rea lity  to  find com plete agreem ent 
on th e  sub ject of how  a  bill should be w orded or even w h at the exact 
con ten t should be.

I do no t believe th a t it w as the  in ten t of the C om m ittee o r the  
A ssociation th a t th e  revision m ust be adopted verbatim . T he  in ten t 
is to  fu rn ish  a m odel law  w hich is the  s ta r tin g  po in t to w ard  uniform  
in te rp re ta tio n  and adm in istra tion  of s ta te  food and drug  and cosmetic
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laws. T h is  is th e  purpose of the  A ssociation of Food and D rug  
Officials of th e  U nited  S tates. T he U niform  Bill, I believe, is the  
cornerstone of any  effort to  prom ote un iform ity  of in te rp re ta tion  
adm in istra tion  and enforcem ent of food and d rug  law  a t th e  s ta te  and 
local level.

Before I leave the  subject, I w ish to express m y appreciation  
of the efforts expended by the  m em bers of the C om m ittee and to 
identify  th em : E arn es t Constable, N orth Carolina; James McDoughty 
Jr., T ex as ; E ugene H . H olem an, T ennessee ; D onald J. M itchell, South 
D ak o ta ; C layton P. Osgood, M aine; and Jam es C. Pearson, U nited  
S ta tes Food and D ru g  A dm inistra tion . [T he E nd]

STRONTIUM-90 IN DIET
T h e  s t ro n t iu m -9 0  c o n te n t  o f a  ty p ic a l  d ie t  o f  a n  a v e ra g e  19 y e a r  o ld  

b o y  in  th e  W a s h in g to n ,  D . C. a r e a  is  b e in g  m e a s u re d  b y  th e  F o o d  a n d  
D r u g  A d m in i s t r a t io n  in  a  s e r ie s  o f " m a r k e t  b a s k e t” s a m p lin g s .

F D A  s a id  th a t  s a m p lin g s  in  M a y , A u g u s t  a n d  N o v e m b e r  o f  1961 
h a v e  y ie ld e d  th r e e  im p o r ta n t  r e s u l t s :  (1 )  a  f in d in g  th a t  d u r in g  1961 th e  
s t ro n t iu m -9 0  in ta k e  f r o m  th e  to ta l  d ie t, in c lu d in g  m ilk , w a s  o n ly  s ix  
p e r  c e n t o f th e  a v e ra g e  d a ily  in ta k e  c o n s id e re d  a c c e p ta b le  fo r  a  l i fe t im e  
b y  th e  F e d e r a l  R a d ia t io n  C o u n c il ;  (2 )  a  f in d in g  t h a t  a b o u t  h a lf  o f  th e  
s t ro n t iu m -9 0  c o n te n t  o f a  m a r k e t  b a s k e t  o f fo o d s  w il l b e  d is c a r d e d  w ith  
th e  g a rb a g e , w h e n  fo o d s  a r e  p r e p a r e d  fo r  th e  ta b le  in  th e  u su a l m a n n e r ;
(3 ) th e  o b ta in in g  o f a d d i t io n a l  b a s ic  d a ta  a g a in s t  w h ic h  to  m e a s u re  a n y  
in c r e a s e  in  s t ro n t iu m -9 0  in  fo o d s .

S a m p lin g s  a re  b e in g  m a d e  q u a r te r ly .  S a m p lin g s  so  ̂ f a r  a n a ly z e d  
d o  n o t  re f le c t  fa l l -o u t  f r o m  th e  r e c e n t  S o v ie t  n u c le a r  w e a p o n s  te s t in g .
I t  is p ro b a b le  th a t  re s u l t s  o f th e s e  te s t s  w ill n o t  s h o w  u p  u n t i l  th e  M a y ,
1962 s a m p lin g , F D A  sa id .

I n  th is  s u rv e y , c o m p le te  “m a r k e t  b a s k e ts ” o f  fo o d s  a r e  p u r c h a s e d  
f r o m  fo u r  la rg e  c h a in  s to r e s  in  th e  a r e a  a n d  a n a ly z e d  f o r  s tro n t iu m -9 0 . 
F o o d s  s e le c te d  a r e  th o s e  r e c o m m e n d e d  in  th e  D e p a r tm e n t  o f A g r ic u l 
tu r e ’s “ m o d e r a te  in c o m e  p la n ” as  n u t r i t io n a l ly  a d e q u a te  fo r  th is  a g e  
g ro u p . A  19 y e a r  o ld  b o y  c o n s u m e s  o n  th e  a v e ra g e  a b o u t  55 p o u n d s  o f 
fo o d  a n d  d r in k  p e r  w e e k — m o r e  th a n  a n y  o th e r  a g e  g ro u p , F D A  sa id .

A  m a r k e t  b a s k e t  fo r  o n e  w e e k ’s fo o d  w e ig h s  a b o u t  60  p o u n d s . O f  
th is , a b o u t  10 p e r  c e n t  is  g a rb a g e . T h is  g a r b a g e  o r  w a s te  is m a d e  u p  
o f b o n e s , fa t, co ffee  g ro u n d s ,  f r u i t  a n d  v e g e ta b le  sk in s , e tc . I t  is a lso  
a n a ly z e d  fo r  s t ro n t iu m -9 0 . T h e  w a s te  h a s  b e e n  fo u n d  to  c o n ta in  a b o u t  
h a lf  o f  th e  to ta l  r a d io a c t iv i ty  in  th e  w h o le  s a m p le . T h e  la r g e s t  c o n c e n 
t r a t io n  o f s t ro n t iu m -9 0  w a s  in  th e  b o n e s , w i th  s m a lle r  b u t  s til l  im p o r ta n t  
a m o u n ts  a c c o u n te d  fo r  b y  th e  f r u i t  a n d  v e g e ta b le  w a s te .

T h e  F e d e r a l  R a d ia t io n  C o u n c il g u id e lin e  fo r  a n  a c c e p ta b le  d a ily  
in ta k e  of s t ro n t iu m -9 0  w h e n  a v e ra g e d  o v e r  o n e  y e a r  is  200 m ic ro -  
m ic ro c u r ie s . T h e  a v e ra g e  d a ily  in ta k e  o f s t ro n t iu m -9 0  fo rm  th e  e d ib le  
p o rtio n s  o f th e  “m a rk e t b a sk e t” d ie ts  sam p les  so  f a r  is 11.5 m ic ro m icro c u rie s .
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WASHINGTON
A C T I O N  A N D  N E W S
In the Food and Drug Administration

F eb ru a ry  D rug  and Device Seizures.
—T w en ty -six  actions w ere institu ted  in 
Jan u ary  against m isbranded or ad u lte r
ated drugs and devices.

Included  in the products charged 
w ith  false and m isleading claims were 
m edicines for the  trea tm en t of ulcers, 
anem ia, liver and kidney d isorders and 
cancer, and nostrum s listing num erous 
ills and disorders.

O th er seizures involved substandard  
vitam ins, d rugs and m edicated feeds; 
physicians’ sam ples repacked w ithout 
the labeling which the law  requires; 
cold tab lets containing an tihistam ines 
w ithout adequate w arn ings against use 
in pathological conditions; a counterfeit 
horm one; a num ber of drugs and m edi
cated feeds m arketed  w ithout new -drug 
safety clearance; noncertified penicillin 
p reparations and prescrip tion  drugs 
w ithou t the required  prescrip tion  label
ing.

F oo d  Seizures.— A pproxim ately  459 
tons of contam inated  food w ere seized 
in 38 federal court actions during the 
m onth  of January . F ilthy  and spoiled 
food accounted for m ore than  one-half 
of this (292 tons), including 222 tons 
of roden t-contam inated  w heat; 18 tons 
of rice and flour and flour stored  under 
insan itary  conditions; 12 tons of insect- 
infested green coffee; and alm ost 10 
tons of m aggot-infested  tom atoes. T he

rem aining contam inated o r decom posed 
foods included m acaroni, hush puppies, 
eggs, m ixed fruit, gelatine and nuts.

In  the  “health  pro tec tion” category, 
alm ost 154 tons of soybeans and 7.5 
tons of alfalfa meal w ere seized be
cause of pesticide contam ination. Non- 
perm itted  food additives resu lted  in 
th ree seizures to ta ling  alm ost 3 tons.

A to tal of 9.5 tons of food was seized 
in 16 actions charging short w eight or 
short volume, tha t label inform ation 
required by law was absent, hard  to 
find o r hard  to  read, or tha t the  p ro 
ducts w ere substandard . P roducts  short 
of labeled contents included coffee and 
chicory, chocolate candies, salad dress
ing, peanut butter, nut nuggets, dietary 
form ula, b u tte r and oleom argarine. B u t
ter, egg noodles and canned cherries 
w ere seized because of failure to com ply 
w ith official standards.

V oluntary  A ctions by  In d ustry .—
O ne hundred  forty -four vo lun tary  com 
pliance actions w ere reported  in Jan u 
ary, in categories as fo llow s:

A dulterated  food destroyed or con
verted  to  feed— 115 tons, 69 actions.

A du lterated  drugs and cosm etics de
stroyed—value $984,421, 41 actions.

P lan t im provem ents—actual o r esti
m ated costs $967,395, 34 actions.
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One of the largest vo lun tary  actions 
w as taken by a California firm which 
dum ped 20 tons of cherries tha t had 
becom e insect-infested and decom posed 
due to w eakening of the brine solution 
in w hich they  w ere packed.

A  w arehouse in South C arolina con
solidated three of the firm ’s branches, 
at a cost of $500,000, to elim inate ob
jectionable san itary  conditions of the 
old buildings which w ere in poor repair.

A  L ouisiana firm spent $112,000 on 
new  equipm ent for w eighing, packing, 
sealing, labeling and boxing, and for a 
new  grinder for spices. T he firm  moved 
this equipm ent into a new  building, 
costing  $150,000. T he total am ount of 
im provem ent was given a t $262,000.

Several m ajor im provem ents and new 
installations of w arehouses, food plants, 
and a cotton mill in California were re
ported . All of the w ork was done to 
insure sanitation.

P res id en t’s M essage on C onsum er 
P ro tec tion .— In  a special m essage to 
Congress on consum er protection, 
P res id en t K ennedy has recom m ended 
new legislation to  s treng then  and 
broaden ex isting law s in the food and 
d rug  field. H e  would au thorize the 
D epartm en t of H ealth , Education  and 
W elfare to require proof of efficacy 
for new  drugs and therapeutic  devices, 
as well as safety. H e advocated  assign
ing generic nam es to  drugs, requiring  
batch-by-batch  testing  and certification 
of all antibiotics, requiring  cosm etics to' 
be tested  and proved safe before they 
are m arketed, and provid ing for m ore 
effective inspection of food, d rug  and 
cosm etic m anufactu ring  plants.

In  addition, the P residen t w ould au
thorize the F T C  to require tha t p re
scrip tion  d rug  advertising  d irected to  
physicians disclose the ingredients, 
efficacy and any adverse effects of such 
drugs. T he P residen t proposed a 
b roadening  of the M eat Inspection  
A c t’s coverage to  prom ote adequate in
spection of all m eat slaughtered  in the 
country. O th er legislative recom m en
dations dealt w ith an titru s t and trade

regulation  law s adm inistered  by the 
Justice D epartm en t and the F T C .

“ It is tim e to  give A m erican men, 
wom en and children the sam e p ro tec
tion we have been giving hogs, sheep 
and cattle since 1913, under an ac t fo r
bidd ing the m arke ting  of w orth less 
serum s and o ther drugs for the tr e a t
m ent of these  anim als,” com m ented 
Mr. K ennedy in his recom m endations 
for streng then ing  regula tory  au thority  
over food and drugs.

In  rega rd  to packaging and labeling 
abuses, the P residen t sta ted : “Ju s t as 
consum ers have the righ t to  know  w hat 
is in the ir cred it contract, so also' do 
they have the rig h t to know  w hat is in 
the package they buy. Senator H a rt 
and his subcom m ittee are to be com 
m ended for the im portan t investigation 
they  are now  conducting into packag
ing and labeling practices.

“In  our m odern society good packag
ing m eets m any consum er needs, 
am ong them  convenience, freshness, 
safety and a ttrac tive  appearance. But 
often in recent years, as the  hearings 
have dem onstrated , these benefits have 
been accom panied by practices which 
fru s tra te  the  consum er’s efforts to  get 
the  best value for his dollar. In  m any 
cases the label seems designed to  con
ceal ra th e r than  to  reveal the true con
ten ts of the package. Som etim es the 
consum er cannot readily  ascertain  the 
net am ount of the product, o r the ratio 
of solid contents air. F requen tly  he 
cannot readily com pute the com para
tive costs per unit of different brands 
packed in odd sizes, o r of the same 
brand  in large, giant, k ing size or 
jum bo packages. A nd he m ay not 
realize that changes in the custom ary 
size or shape of the  package m ay ac
count for apparen t bargains, or tha t 
‘cents-off’ prom otions are often  not real 
savings.

“M isleading, fraudulent or unhelpful 
practices such as these are  clearly in
com patible w ith the  efficient and equit
able functioning of our free com petitive 
econom y.”
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First for Efficiency, Service, and Extra Value
CCH’s Long-Lasting  ACCESSORIES

Order Yours Today!

S im ple, th ree-w a y  ad 
ju stm e n t fo r  co m fo rt
ab le  re a d in g  angle

F olds fla t—slip s in to  
desk d ra w e r u  n t  i I 
needed

CCH’s “Eye-Saver” Reading Easel
•  cu ts  lo ok-up  tim e  •  clears you r d e sk  fo r  action
T rim , practical, th is all-new R eading E asel lets you select the 
reading angle th a t suits you best . . . lets you position your 
reference book, R eporter Volume, or chart to reduce glare 
and eyestrain. Im portan t, too, it frees additional desk space 
for o the r pertinen t Volum es, papers, m agazines, etc. A dds 
greatly  to  efficient operation.
M ade of s tu rdy , long-w earing hardboard , w ith b righ t 
piano hinges, it’s light in w eight B U T  does a m an-sized job. 
F in ished satin  sm ooth, in m odern office-metal gray, the R ead
ing E asel blends easily w ith today ’s office equipm ent.
No setting  up! No assem bling required! Comes ready  for 
im m ediate use! L en g th — 14 Inch es; H eigh t— 10 Inches.

P rice , $4.75 E ach, P o stp a id

Handy CCH ZIPPER CASE
• Ind isp en sa b le  fo r  O u tsid e-th e-O fñ ce  Use

Especially m ade to  m eet the specialized requirem ents of C C H  subscribers, this 
handsom e Z ipper Case goes anyw here you w ant it to. I t ’s a t hom e in the courtroom , 
client’s office, on your desk or on the train . Scaled to  fit s tan d ard  C C H  R eport 
pages, it conveniently  keeps im portan t inform ation w ith  you for quick reference.
C o n s tru c ted  to  la s t, th is  handy  C ase is m ade of genu ine to p -g ra in  cow hide , cu t and 
sewn to  exacting  specifications. D on’t w orry  about room  . . . th e re ’s plenty! 
T w o wide inside pockets, a full-opening zipper fastener, w ith lea ther gussets, 
com bine to  accom m odate up to  500 C C H  R eport pages, all held securely in place 
by five 1 y p  rings.
E x c lu s iv e  w ith  C C H , th ese  Z ip p er C ases are  no t 
av ailab le  e lsew here , co st far less than  those of the 
nearest co m p arab le  type.

Personal ized ,  Too!
W hen rem itta n c e  in fu ll accom p an ies o rd e r, in d i
vidual nam e or initials will be stam ped in gold, one 
line on ly , a t no  a d d itio n a l ch arge , m axim um  ¡8 
ch a rac te rs .

P rice , $9.75 E ach, P o s tp a id
FILL IN AND MAIL THE ATTACHED ORDER CARD NOW!

A ccesso ries  A va ilab le  O n ly  fro m
C C H , P r o d u c t s  C o m p a n y\ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ V ' \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ x \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ \ v
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O R D E R
C A R D

MA I L  T O D A Y !

CCH PRO D U CTS COMPANY 
4025 W . Peterson Ave., Chicago 46, 111.
S en d  ...........  CCH “ E y e -S a v e r ”  R eading: E a se ls  a t
$4.75 e a ch , p o stp a id .

□  R e m itta n c e  h e r ew ith  □  Sen d  b ill

S en d  CCH  Z ipper C a ses in d ic a ted  b e lo w :
□  W e  e n c lo se  $ ...........  fo r  ............ CCH Z ipp er

C ases a t  $9.75 ea ch , p o s tp a id . G old sta m p —  
on e  lin e , m a x im u m  18 c h a r a cte rs— as fo llo w s:

P lea se  p r in t or ty p e w r ite  nam e to be 
go ld  stam ped.

W e u n d e r sta n d  g o ld -sta m p ed  c a se s  are  n o t  
r e tu rn a b le .

S en d  u s ............CCH Z ipp er C ases , w ith o u t  g o ld
s ta m p in g , b il le d  a t  $9.75 e a ch , p o stp a id . W e  
u n d e r sta n d  w e  m a y  r etu rn  th e  ca ses  for  fu ll  
c re d it  w ith in  15 d a y s  a f te r  r ec e ip t , i f  n o t  
sa tis fie d .

S ig n a tu r e  & T i t l e ........................................................................

F ir m  ...................................................................................................

A tte n t io n  . ........................................................................................

S tr e e t  & N u m b e r ..........................................................................
650—253

C ity , Z one &  S t a t e .....................................................................
(Jf ordering by letter or purchase order, 

please attach this card.)
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