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REPORTS
TO THE READER

An Ombudsman for Industry.—The
drug industry must police itself, and it 
can best do so by employing the con
cept of the ombudsman. This is the 
contention of V in c e n t  A .  K le in fe ld ,  whose 
article on this subject begins on page 
472. Mr. Kleinfeld, who is a W ashing
ton, D. C. attorney, first presented these 
remarks in an address before the Divi
sion of Food, Drug and Cosmetic Law, 
American Bar Association, in Honolulu, 
Hawaii.

New Developments in Food and Drug Legislation in Hawaii. — M r .
G e o rg e  H .  A k a u ,  Food Commissioner 
and Analyst of the Hawaii State De
partment of Health, discusses the latest 
Hawaiian legislation concerning food 
and drugs. He places special emphasis 
on the Drug Abuse Control Act as 
compared to the “Model Act” prepared 
by the Federal Food and Drug Ad
ministration, the Milk Control Act, 
concerning the production and distribu
tion of milk and milk products, and 
the new State Food, Drug and Cosmetic 
Act. The address was given before the 
Division of Food, Drug and Cosmetic 
Law of the American Bar Association 
and begins on page 478.

Products Liability Today: Whither Thou Goest, I Will Go (A Modern Tale of Biblical Ruth and Naomi).—
W a r r e n  F r e e d m a n , counsel to the Bristol- 
Myers Company, presented the article 
beginning on page 486 before the Ameri
can Bar Association Section of Corpo
ration Banking and Business Law in 
Honolulu, Hawaii. Mr. Freedman com-

pares the Ruth-Naomi epigram, “Whith
er Thou Goest, I Will Go,” and the field 
of products liability today by examin
ing the areas of privity of contract, 
strict liability in tort, liability without 
fault, “defect” in the product, and the 
Uniform Commercial Code and products 
liability.

Good Manufacturing Practices Regulations in the Food Industry. — This 
was the topic of a paper presented by 
A l f r e d  B a r n a r d  at the Annual Meeting 
of the Association of Food and Drug 
Officials of the United States at St. 
Paul, Minnesota on June 21, 1967. Mr. 
Barnard, the Director of the Bureau 
of Regulatory Compliance of the Food 
and Drug Administration, traces the 
history of current Good Manufactur
ing Practices regulations in the food 
industry and the Food and Drug Ad
ministration. The article begins on 
page 511.

Does the Term “Special Dietary 
Use” Apply to All Baby Foods?—The
authors of a recent article in the N e w  
E n g la n d  J o u r n a l  o f  M e d ic in e  state that 
baby foods should not necessarily be 
considered special dietary foods. Is 
this position legally sound? This is the 
question asked by F r a n k l in  M . D e p e tv ,  
President of the Food and Drug Law 
Institute, in his article which begins on 
page 518. After examining the regula
tions on special dietary foods adopted 
in 1941 by the FDA and the legislative 
history of the Federal Food, Drug and 
Cosmetic Act of 1938 he comes to the 
conclusion that the position is correct.
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An Ombudsman for Industry
By VINCENT A. KLEINFELD

The Following Article Was Presented Before the Division of 
Food, Drug and Cosmetic Law, American Bar Association, in Hono
lulu, Hawaii. Mr. Kleinfeld Is a Washington, D. C. Attorney.

A LONG T IM E  AGO, when I was spending some halcyon years 
with various agencies of the federal government, I concluded, 
only half in jest, that every government employee (including myself) 

should be required to change his position within the government, or 
a t least within his agency, at least once every five years. I t  seemed 
to me that the average human being, after spending too many years 
in performing the same duties as a government official, particularly 
as a prosecutor or regulator, almost inevitably lost his sense of pro
portion and his ability to view a problem reasonably and dispassionately.

After too much time in one position, the ordinary human being 
seems bound to acquire limited and narrow horizons: he can think 
only of the specific functions he is performing and the particular law 
which he is administering or enforcing. Excessive and continuous 
power produces in him a corrupting arrogance. After the passage of 
time, anyone who disagrees with a position taken by the bureau or 
agency in which the official is employed is seen by him as obviously 
a miscreant, a rascal, a moneymaker, or something else equally nasty.

I t  was perhaps because of this not overly-serious thought on my 
part that I came to the conclusion, years ago, that the Swedish idea 
of having an Ombudsman is excellent, and is one which has a strong 
potential for good from the viewpoint of both the consumer and in
dustry. To put it in a somewhat negative way, this watchman would 
perform no disservice to the government, but rather would contribute
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to efficient, but discriminating, administration, and to enforcement of 
our laws.

At first I was going to write a paper on “W ho W ill W atch the 
Ombudsman,” but I do not believe this would present a real problem. 
Our system of checks and balances (I know of no better one) would 
be strengthened by an Ombudsman to whom a citizen or member of 
industry could go with a complaint of unjustified, over-aggressive or 
arbitrary action by a government official. D uring the past few years, 
many have come to the same opinion, and I feel that Congress should 
give serious consideration to the Ombudsman device of establishing 
another and most effective check on the occasional government official 
who abuses the powers vested in him by Congress. The continued 
violation of the wire tapping statute by, of all people, many govern
ment agencies and officials, which is a flagrant violation of the letter 
as well as the spirit of the law, points up most forcefully the merit 
of having a watchman. Not so strikingly perhaps, but equally clearly, 
some of the governmental acts of omission or commission during the 
last few years in the food and drug arena (I use the term advisedly) 
highlight the advantage of—in fact the necessity for—the Ombudsman.

A complete and detailed article should be written on the ad
visability of the Ombudsman in the food and drug area. This paper, 
however, discusses an entirely different facet of the philosophy of the 
watchman. I have come to the conclusion that the average company 
in the drug industry could well employ the concept of Ombudsman, 
although his title, of course, would be something much more mundane. 
I have criticized and shall continue to criticize many of the actions 
taken by governmental agencies in the food and drug and other fields. 
These criticisms, I feel, have been well taken. I t  is trite, but true, to 
say that power corrupts, although I do not use the term in any venal 
sense. On the other hand, I believe that the drug industry still has 
not faced up to a vital fact of life. This is that this industry, because 
it deals with the drugs which all of us must consume and which 
have such potentialities for harm as well as good, is different from 
and cannot be treated the same as any other industry. This was 
pointed out most forcefully by the Supreme Court in Dotterweich,* in 
1943. It is safe to say that this concept has not changed in the 
Thalidomide-Kefauver-Goddard era. Certainly if the philosophy of 
caveat emptor is no longer applicable in other industries, it never did, 
and does not now, properly belong in the field of foods and drugs.

* U n ite d  S ta t e s  v . D o t te r w e ic h ,  320 
U. S. 277, 64 S. Ct. 134.
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The consumer, being the am ateur he is, must have strong govern
mental protection, and if the industry does not perform strong self
policing, we are inevitably going to have complete governmental licensing.

The Drug Industry Must Police Itself
If we are to avoid this dubious blessing, we must face the simple 

fact of life that the drug industry is sui generis, and that a different 
philosophy and dissimilar concepts must apply. The drug industry 
must police itself, and pious policy statem ents and declarations will 
not do the trick; nor will the public relations man. W inston Churchill 
is supposed to have said that war is too im portant to be left in the 
hands of the generals. Certainly drugs are too vital to be left to the 
tender mercy of the pitchman. And so to the industry Ombudsman.

M ythology has it that Apollo, at Delphi, was a link between the 
gods and man, guiding him to know the divine will, and showing him 
how to make peace with the gods. In the drug area it is the Food and 
D rug Adm inistration which has the power of the gods, and especially 
in the sense that the gods of old were by no means infallible, and that 
the Delphic oracle, was famous for its ambiguity. W ho then will be 
the drug m anufacturer’s Apollo, his Ombudsman, to whom complaints 
within a company may be taken and who must commune with the 
gods, sometimes to make peace with them and at other times to 
wage war?

House Counsel Should be Ombudsman
As I see the situation, the one who m ust make the final decision 

in many im portant areas—the decision whether a product is a new 
drug, whether promotional claims are proper, whether the claims in 
an advertising or labeling piece are within the confines of an approved 
new drug application, whether there is full disclosure and brief sum
mary, whether an august pronouncement from the gods is valid or 
invalid and whether or not it should be observed—is the house counsel 
of the manufacturer. I t is he who should, and must, make the final 
determinations after engaging in comprehensive consultation with, 
and receiving advice from, the company’s physicians, pharmacologists 
and other scientific personnel. His ability and stature must be such 
that his decisions will not be reversed because of considerations of 
such things as sales appeal and internecine competitive pressures. He 
should, perhaps, report only to the president of the company. I t  is he 
to whom the hagridden company medical director must go with his 
complaint against the occasional over-zealous administrative official
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who wishes to make unauthorized or improper claims or inadequate 
full disclosure.

This is not to say by any means that the expertise of the ad
vertising agency and the skill of the m arketing man m ust not be 
utilized to their fullest extent. But when we are dealing with drugs 
and with the parlous situation in which the drug industry now finds 
itself, we m ust look inwards, perhaps say me a culpa, and search for 
some meaningful step forward.

It is indeed a grave responsibility which I seek to place upon 
the unfortunate industry Ombudsman, and my friends who are house 
counsel for drug manufacturers and distributors may perhaps not 
welcome this burden, although it may be presently borne by some. 
My thesis, however, is that no m atter by w hat name we call the 
official or officials chosen for this purpose, someone must say “no” to 
a claim, to a warning, or to other aspects of promotional material. I 
feel that the one best qualified to perform this function is the house 
counsel, who has been steeped in food and drug law and who un
doubtedly has a visceral understanding of the manner in which the 
government thinks and operates. Of course, he cannot, or at least he 
should not, make medical or scientific judgments, but he will have 
to make ultimate decisions upon the basis of the data, material and 
opinions compiled and submitted by those in his company who are 
qualified to speak as doctors and scientists.

The Ombudsman will have to possess an interesting array of 
talents, of course. He must be a sound lawyer, he must have a com
prehensive knowledge of food and drug law, he must know the general 
thinking and philosophy of the government, and he must be confident 
enough of his own talents and abilities to say “yes” when that is, in 
his opinion, the proper answer. Perhaps most important, he must 
have the fortitude to use from time to time the ugliest word in the 
lexicon of the advertising agency, “no,” and withstand the onslaughts 
of many in his own organization.

It is difficult, as I see the situation, and certainly as Congress, 
the consumer and the press must view it, to understand a failure to 
defend regulatory proceedings instituted by the government against 
a prescription drug or its manufacturer. If, in fact, the claims involved 
were outside the four corners of the new drug application, if the 
labeling did not contain adequate full disclosure and did not reveal a 
fair balance, and if the advertising did not contain adequate brief 
summary, the proceedings were justified. As I have indicated, we 
are dealing with potent drugs, not with ships, shoes and sealing wax.
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And it is no answer to state the truism that in some instances honest 
and qualified men may differ on whether there is proper full dis
closure, brief summary, fair balance and the like. If the drug com
pany’s Ombudsman has determined that there has been compliance 
with the law and the valid regulations, the company should stick to 
its guns and contest any regulatory proceedings. Certainly there 
should never be a situation where it is obvious that the promotional 
material involved did not comply with the Act.

How can leaders in the drug industry defend, or even rationalize, 
a situation where from time to time a seizure or prosecution is in
stituted, there is the concomitant publicity in the press and in Con
gress, and the company involved meekly acquiesces in the position 
of the government? Let us take, as an example, a criminal prosecu
tion bottomed on alleged inadequacy of full disclosure in a mailing 
piece sent to a physician in connection with a prescription drug. If 
the company does not defend, it is not unreasonable to take the posi
tion that the company wilfully or negligently violated the Federal 
Food, D rug and Cosmetic Act in an im portant respect, for the law 
requires a bona fide full disclosure. If the government is correct in 
its contention that full disclosure was not provided, the company 
erred grievously and is properly subject to criticism. And remember, 
no public relations campaign on behalf of the drug industry can out
weigh the periodic devastating publicity of a seizure, of a prosecution, 
of a “Dear Doctor” letter, or of a recall program, predicated, for 
example, on an alleged failure to furnish adequate full disclosure or 
brief summary or on the making of unauthorized therapeutic claims. 
If, however, the Ombudsman reaches the decision, before a mailing 
piece is employed, that it does contain adequate and appropriate full 
disclosure, any regulatory proceeding could be vigorously contested.

When the Ombudsman and the FDA Differ
But having an Ombudsman is no guarantee against those few 

instances where some officials in the Food and D rug Administration 
may differ with the conclusion reached by the Ombudsman. In such a 
situation, however, it is unlikely that the Food and D rug Adm inistra
tion would recommend regulatory proceedings, and it is more im
probable that the Departm ent of Justice, if it were fairly apprised of 
the facts, would go along with such a recommendation. It is still 
more unlikely that the courts, on the basis of such a state of facts, 
would hold for the government, assuming regulatory action was 
commenced. In other words, as I see the picture, a drug company
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should not be unduly worried by the unusual situation where the 
Food and Drug Administration m ight disagree with the company 
Ombudsman. In any event, where the Ombudsman has made the 
binding decision upon the basis of which the therapeutic claim was 
made or the full disclosure or brief summary formulated, any regula
tory proceeding should be resisted with vigor and zeal.

Conclusion
In conclusion, I believe that as a generality we should engage 

in some wholesome self-criticism and soul-searching. Specifically, all 
promotional material should be examined scrupulously and should 
have the final imprimatur of the Ombudsman. If this is accomplished, 
I would hazard the prediction that there will be little trouble of this 
nature in the future. Those few difficulties which m ight ensue should 
be met in a forthright fashion, since industry would be leading from 
strength and not weakness. [T h e E n d ]

THE ELEVENTH ANNUAL JOINT EDUCATIONAL 
CONFERENCE TO BEHELD

The Food and Drug Administration and the Food and Drug Law 
Institute will sponsor the Eleventh Annual Joint Educational Confer
ence to be held at W ashington, D. C. on November 27, 1967. The 
theme of the one-day conference will be “Communicating in the Public 
Interest.” A series of workshops on prescription drug advertising 
regulations, the establishment of guidelines for good manufacturing 
practices, the voluntary compliance program, current methods for test
ing and sampling new drugs, and the drug efficacy study by the National 
Academy of Sciences-National Research Council will be featured. 
James L. Goddard, M.D., Commissioner of the Food and Drug Admin
istration, will deliver the major address. O ther FDA officials scheduled 
to speak include Winton B. Rankin, Deputy Commissioner; Kenneth R. 
Lennington, Salmonella Project Officer, and William W. Goodrich, 
Assistant General Council of the Department of Health, Education 
and Welfare.
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New Developments 
in Food and Drug Legislation 

in Hawaii
By GEO RGE H. AKAU

The Following Address Was Given Before the Division 
of Food, Drug and Cosmetic Law of the American Bar 
Association. Mr. Akau Is the Food Commissioner and 
Analyst of the Hawaii State Department of Health.

FOOD AND DRUG LEGISLATION in Hawaii has had a long and 
honorable history. On May 16, 1898 the President of the Republic 

of Hawaii signed a bill for an act to provide against the adulteration 
of food and drugs. This was the basic food and drug law of the land 
until May 21, 1941 when the Governor of the Territory of Hawaii 
approved an act relating to food, drugs, devices and cosmetics. This 
law was patterned after the Federal Food, Drug and Cosmetic Act of 
1938. On May 29, 1967 Governor John A. Burns signed Act 152 relat
ing to the Hawaii Food, Drug and Cosmetic Act into law. Act 152 
brings state law into conformity with its federal counterpart, but with 
one significant omission! Whereas the Federal D rug Abuse Amend
ments of 1965 were amendments to the Federal Food, Drug and Cos
metic Act, the State Drug Abuse Control Act did not amend the state 
food and drug law. The State Drug Abuse Control Act stands alone. 
More will be said about Act 286 later on in my talk.

Before proceeding with a discussion of the recently enacted Act 
152, a better perspective of this Act might be gained by a brief review 
of the legislative developments on the federal level. Between 1941 
and 1966, several amendments had been adopted in order to strengthen 
the Federal Food, Drug and Cosmetic Act. Those of major significance 
were the following: Insulin Amendments of 1941, Antibiotic Amend
ments of 1945, 1947, 1949 and 1962, Prescription Drug or Durham- 
Hum phrey Amendment of 1951, Pesticide or Miller Amendments of 
1954, Procedural or Hale Amendments of 1954 and 1956, Food Addi
tives Amendment of 1958, Color Additives Amendment of 1960, the
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Drug or Kefauver-Harris Amendments of 1962, the D rug Abuse Con
trol Amendments of 1965 and the Confectionery Amendment of 1966. 
W hile these developments were taking place, only two major amend
ments were added to the Hawaii food and drug law. These amend
ments pertained to the use of raw agricultural commodities bearing 
pesticides deemed to be safe in 1957, and the use of food additives in 
1959.

Instead of taking up your time going into the details of Act 152, I 
would like to touch upon its significant provisions.

In addition to the authority which the Director of Health has had 
to promulgate regulations relating to food definitions and standards 
of identity, reasonable standard of quality or fill of container and 
labeling exemptions for small packages, the new law authorizes him 
to adopt, amend or repeal regulations concerning: (1) the use of non
nutritive objects or substances in confectionery; (2) any deleterious 
or poisonous substance, any food additive, any pesticide chemical, or 
any color additive with respect to any food, drug, device or cosmetic 
as the case may be ; (3) the exemption of labeling or packaging re
quirements relative to drugs and devices under certain conditions ; (4) 
the removal of drugs from prescription and caution labeling require
ments, and (5) the labeling of investigational drugs.

Various definitions including ‘pesticide chemical,’ ‘food additive,’ 
‘color additive’ and ‘new drug’ have been updated. Drug counterfeiting, 
trafficking in counterfeit drugs or counterfeit drug-making paraphernalia 
and dispensing a different drug in place of the drug that was ordered 
or prescribed w ithout permission of the prescriber have been added 
to the list of prohibited acts.

W ith regard to food adulteration, it will be permissible to treat 
a raw agricultural commodity which has been processed to reduce the 
excess pesticidal residue that may be present to conform with the 
tolerance prescribed for the processed commodity.

Relative to misbranding, a food ingredient which, when used 
according to purveyor directions, results in the final food product 
becoming adulterated or misbranded shall be deemed to be misbranded.

To the provision on drugs deemed to be adulterated was added 
the requirement that the methods, facilities and controls used in drug 
manufacture, processing, packing or holding conform with current 
good manufacturing practice.

W ith regard to the section on the misbranding of drugs, provision 
was made for utilization of the ‘established name’ of the drug, which 
is the applicable official name under the Federal Act.
FOOD AND DRUG LEGISLATION IN  H A W A II PAGE 4 7 9



A new provision was added to the section pertaining to misbranded 
cosmetics. Unless the packaging and labeling of a color additive 
other than one for use only in or on hair dyes are in conformity with 
the packaging and labeling requirements of the Federal Act, such a 
color additive shall be deemed to be misbranded.

Undoubtedly many of you who deal with the Federal Food, Drug 
and Cosmetic Act have perceived that all of the new state provisions 
which I have outlined are identical with provisions under the Federal 
Act. In this regard, due credit must be given the Association of Food 
and Drug Officials of the United States (A FD O U S) for the promo
tion of uniform legislation through the dissemination of its revised 
model State Food, D rug and Cosmetic Bill. W e found the AFDOUS 
model bill to be of invaluable assistance in the preparation of Act 152.

I would like now to direct your attention to the second major 
development in state food and drug legislation. I refer to Act 286 or 
the State D rug Abuse Control Act.

Before discussing Act 286 permit me to touch briefly upon my 
personal knowledge of the development of the “Model Act” by the 
Federal Food and D rug Administration (FD A ). As the then Presi
dent of AFDOUS, I met in W ashington, D. C. with members of my 
Executive Board and representatives of the FDA on December 7 and 
8, 1965 to consider the implementation of the drug abuse amendments. 
As a result of these meetings the AFDOUS board adopted the follow
ing sta tem ents:
“(1) The Executive Board recommends that the Food and Drug Administration 
prepare a uniform drug abuse law for state adoption which will stand as a 
separate law or which may be used to amend the Uniform Food, Drug and Cos
metic Act. I t is recommended that the bill incorporate the necessary and desir
able features of HR2 and the Uniform Hypnotic and Somnifacient Drug Bill 
of the Council of State Governments.”
“ (2) The Executive Board hereby goes on record as approving the proposed 
pilot program on drugs as presented by the Federal Food and Drug Administration.”

The reason A FD O U S had included a recommendation that the 
Federal Administration prepare a model drug abuse control act which 
would stand as a separate law was recognition of the fact that in 
several states, food laws are administered by one state agency while 
the drug laws are enforced by another agency.

During these W ashington discussions we had urged that the 
“Model Bill” exceed the requirements of the Federal Act in several 
respects. Some of our recommendations were that a section be added 
to provide for the seizure of conveyances used to transport drugs in 
violation of the a c t ; that another section be added prohibiting the
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obtaining of stim ulant and depressant drugs by fraud, deceit or mis
representation and the inclusion of more stringent requirements re
garding illegal possession. I t  is my understanding that representa
tives of other interested national organizations, notably the National 
Association of Boards of Pharmacy, agreed on the need for a uniform 
State Drug Abuse Control Act and their recommendations paralleled 
those of A FDOUS in many respects. On October 21, 1966 the draft 
of the “Model Bill” was prepared by the FDA and forwarded to the 
Council of State Governments and to the state regulatory agencies.

For many years in Hawaii the sale and possession of depressant 
and stim ulant drugs had been controlled under the Public Health 
Regulations of the Departm ent of Health. On the other hand, provi
sions relating to the sale and possession of the hallucinogenic drugs 
such as LSD and mescaline were not included under these regulations. 
There had been some doubt that the state could act to control these 
drugs under its food and drug law because they fell into the category 
of ‘investigational drugs.’

Since infractions of the Hawaii Public Health Regulations are 
misdemeanors there was a feeling among some enforcement officials 
that new legislation was required to make the illegal sale and the 
possession of dangerous drugs a felony. As the traffic in dangerous 
drugs and arrests for the illegal sale and possession of these dangerous 
drugs began to mount, both state and municipal authorities were 
agreed that new legislation was indeed needed. This in brief was the 
situation in Hawaii toward the end of 1966 and prior to the conven
ing of the Fourth State Legislature.

The President of the United States in delivering his Message on 
Crime to the Congress on February 6, 1967 gave new impetus to leg
islative action when he urged state enactment of the type of model 
drug abuse control act which the federal authorities had prepared.

State Drug Abuse Control Act
I will now touch upon the significant provisions of Act 286 as I 

see them. The State Drug Abuse Control Act was patterned after the 
“Model D rug Abuse Control A ct” with some notable exceptions. In 
general it conforms with the 1965 Amendments to the Federal Food, 
Drug and Cosmetic Act. I t  provides for strong state control over the 
manufacture, distribution, delivery and possession of depressant and 
stim ulant drugs. This law gives the state the authority to take strong 
enforcement action against distributors and producers of counterfeit 
drugs. This Act does not apply to narcotic drugs (marihuana, mor
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phine, heroin, opium, etc.) which are regulated by other federal and 
state narcotic laws.

The Model Law places depressant or stim ulant drugs in three 
categories. In the first category are the depressant d ru g s; stim ulant 
drugs are listed in the second category while drugs having a potential 
for abuse are placed in the third category. The drugs in these cate
gories are those designated by regulations promulgated under the 
Federal Act. Under Act 286 however, depressant or stimulant drugs 
are placed in six categories. The first and second categories of drugs 
are similar to the first two categories under the Model Law. Category 
three pertains to LSD and other hallucinogens ; category four includes 
peyote, mescaline and their preparations; category five includes psilo
cybin or any like derivative from the Mexican mushroom and category 
six is reserved for those drugs with a potential for abuse. W hile drug 
designations which are employed in the Model Bill are uniform with 
those promulgated under the D rug Abuse Control Amendments to 
the Federal Food, D rug and Cosmetic Act, under Act 286 drug desig
nations will be those which have been declared to be habit-forming 
or have a potential for abuse by regulations of the Director of Health. 
Under Act 286 the following acts or the causing thereof are prohibited:

1. M anufacturing, compounding, processing, or im portation of de
pressant or stimulant drugs except by authorized persons or institutions.

2. Selling or delivering depressant or stimulant drugs to any un
authorized person.

3. Possession of these controlled drugs except as authorized. 
Under this part 3, unless a controlled drug was obtained on a valid 
prescription and is held in the original container in which the drug 
was delivered, the possessor of such drug can find himself in serious 
difficulty with the law.

4. Obtaining such drugs by fraud, deceit, m isrepresentation or 
subterfuge; by false assumption of title or identity of a person author
ized to possess controlled drugs; or by use of a false name or false address 
on a prescription. This part 4 does not apply to state or municipal 
officers or employees while acting in the course of their official duties. 
In the Model Bill, this part also applies to a drug manufacturer, his 
agents or employees when they are engaging in investigative activities 
directed at safeguarding the firm’s trademark. Under Act 286, how
ever, reference to the manufacturer and his agents reads as follows: 
“The Director (H ealth) is authorized and directed to cooperate with 
manufacturers, their agents or employees in activities directed toward 
the safeguarding of said m anufacturer’s tradem ark.”

5. Making, selling, or concealing counterfeit drug equipment.
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6. The commission of any act which causes a drug to be a 
counterfeit drug, or which causes the sale of a counterfeit drug.

7. Inducing a minor (under age 20) to buy, traffic in, receive, take 
or use any depressant or stimulant drug.

8. Failure to prepare, obtain, or keep the required records of 
manufacture, receipt, distribution or dispensing of the controlled drugs.

9. Refusal to permit access to or copying of any record relating 
to the depressant or stim ulant drugs.

10. Refusal to permit entry or inspection of any place, including 
a conveyance, where the controlled drugs are processed or sold or 
where the required records are stored.

11. Refilling prescriptions for these drugs more than five times 
or more than six months after they were initially prescribed.
The penalties which have been prescribed under Act 286 are more 
severe than those prescribed for similar offenses under the Federal Act. 
Under this Act any person violating the prohibited acts one to six 
inclusive may be subject to not more than a $1,000 fine and not more 
than 10 years for the first offense. For the second offense the maxi
mum fine is $2,000 and not more than tw enty years of imprisonment. 
Any person who sells or delivers a depressant or stim ulant drug to 
a minor or who induces a minor to buy, traffic in, receive, take, ingest 
or use any controlled drug shall be subject to a fine of not more than 
$1,000 and imprisonment for not more than tw enty years for the first 
offense and a fine of not more than $2,000 and imprisonment for life 
for any subsequent offense.

Prohibited acts 8, 9, 10 and 11 relate to record-keeping, right of 
entry to make inspections and refilling prescriptions. Any person 
violating any of these provisions is subject to a fine of not more than 
$1,000 and imprisonment for not more than one year for the first 
offense. For a subsequent offense the fine is $2,000 and imprisonment 
not to exceed three years.

Act 286 will give all law enforcement officials in the state the 
authorization to deal with the illegal traffic in drugs. Under this law, 
seizure w ithout w arrant is authorized for (1) counterfeit drugs and 
the equipment used in making th em ; (2) depressant and stim ulant 
drugs and their containers when held in violation of the law, and (3) 
any conveyance being used to transport or hold depressant, stimulant, 
or counterfeit drugs in violation of the law. The confiscated articles 
must be placed in the custody of the courts following these seizures.

This law allows the Director of Health to authorize enforcement 
agents to carry firearms, execute and serve search and arrest warrants
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a n d  m a k e  a r r e s t s  w i t h o u t  w a r r a n t s  f o r  o f f e n s e s  c o m m i t t e d  in  t h e  
p r e s e n c e  o f  t h e  a g e n t  i f  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  
p e r s o n  h a s  c o m m i t t e d  s u c h  o f f e n s e s .  E n f o r c e m e n t  b y  i n j u n c t i o n  i s  
a l s o  p r o v i d e d  u n d e r  A c t  2 8 6 .  T h e  D i r e c t o r  i s  f u r t h e r  a u t h o r i z e d  t o  
p r o m u l g a t e  r e g u l a t i o n s  f o r  t h e  e f f i c i e n t  e n f o r c e m e n t  o f  t h i s  l a w  a n d  
t h e s e  r e g u l a t i o n s  s h a l l  c o n f o r m  a s  m u c h  a s  p r a c t i c a b l e  w i t h  t h o s e  
i s s u e d  u n d e r  t h e  F e d e r a l  A c t .

I n  a d d i t i o n  t o  A c t  1 5 2  a n d  A c t  2 8 6  c o n c e r n i n g  f o o d  a n d  d r u g  
a m e n d m e n t s  a n d  d r u g  a b u s e  c o n t r o l  r e s p e c t i v e l y ,  t h e  F o u r t h  S t a t e  
L e g i s l a t u r e  e n a c t e d  : A c t  1 0  w h i c h  a u t h o r i z e d  t h e  u s e  o f  t h e  t e r m  
“ m a r g a r i n e ”  in  a d d i t i o n  t o  t h e  t e r m  “ o l e o m a r g a r i n e ”  ; A c t  2 3 7  m a k i n g  
i t  i l l e g a l  t o  k n o w i n g l y  p l a n t ,  c u l t i v a t e  a n d  p r o d u c e  a  n a r c o t i c  d r u g ;  
A c t  2 0 6  r e q u i r i n g  f o o d  p r o d u c t s ,  o t h e r  t h a n  f o o d  p r o d u c t s  w h i c h  a r e  
c a n n e d ,  p i c k l e d  o r  p r o c e s s e d ,  w h i c h  h a v e  b e e n  p r e v i o u s l y  f r o z e n  t h e n  
t h a w e d  o u t  a n d  o f f e r e d  f o r  s a l e  t o  b e  l a b e l e d  w i t h  t h e  w o r d s  “ p r o d u c t  
p r e v i o u s l y  f r o z e n ” ; A c t  1 2 2  w h i c h  r e q u i r e s  c e r t a i n  k i n d s  o f  p o u l t r y  
p r o d u c t s  t o  b e a r  l a b e l i n g  i n d i c a t i n g  g e o g r a p h i c  o r i g i n  a n d  t h e  w o r d s  
“ p r e v i o u s l y  f r o z e n ”  w h e n  t h e s e  p r o d u c t s  h a v e  b e e n  f r o z e n  a n d  d e 
f r o s t e d ,  a n d  f i n a l l y  A c t  2 6 0  w h i c h  p r o v id e s  fo r  c o n tr o l  o v e r  t h e  p r o d u c 
t i o n  a n d  m a r k e t i n g  o f  m i l k .

The Milk Control Act
T h e  M i l k  C o n t r o l  A c t  2 6 0  w a s  a  m a j o r  p i e c e  o f  l e g i s l a t i o n .  I n  

t h e  p r e a m b l e  o f  t h i s  A c t  t h e  L e g i s l a t u r e  d e c la r e d  t h a t  :
. t h e  d a i r y  i n d u s t r y  is  a  p r o m in e n t  a g r i c u l t u r a l  i n d u s t r y  . . . t h e  p r o d u c 

t io n  a n d  m a r k e t i n g  o f  m i lk  . . . .  is  o f  s ig n i f ic a n t  im p o r t a n c e  to  th e  e c o n o m y  
o f  th e  S t a t e  a n d  to  th e  h e a l th  o f  th e  c o n s u m in g  p u b l i c  . . . .  t h e  i n s u l a r i t y  
. . . .  o f  H a w a i i  . . . .  t h e  p e r i s h a b i l i t y  o f  m ilk ,  t h e  in f l e x ib i l i ty  o f  r e s p o n s e  
to  c h a n g e s  in  d e m a n d ,  a n d  th e  f l u c tu a t i o n s  in  d e m a n d  t e n d  to  m a k e  th e  i n d u s t r y  
h ig h ly  u n s ta b le .  T h i s  t e n d s  t o  le a d  t o  . . .  . d e m o r a l i z in g  t r a d e  p r a c t i c e s  . . . . 
w h ic h  je o p a r d iz e  . . . .  t h e  d a i r y  i n d u s t r y  . . . .  a n d  th e  s u p p ly  o f  w h o le s o m e  
m i lk  f o r  th e  p e o p le  . . . .  a  s u b s ta n tia l  n u m b e r  o f  m ilk  p ro d u c e rs  . . . .  f in d  th e m 
s e lv e s  in  f in a n c ia l  d i s t r e s s  . . . .  A c c o rd in g ly , th e  S ta te  o f H a w a i i  d e e m s  i t  to  b e  
in  t h e  i n t e r e s t  o f  p u b l i c  h e a l t h  a n d  w e l f a r e  . . . .  to  s ta b il iz e  th e  d a ir y  in d u s try  
a n d  in s u r e  a n  a d e q u a t e  s u p p ly  o f  m ilk  f o r  t h e  i n h a b i t a n t s  o f  t h i s  S t a t e . ”

T h e  M i l k  C o n t r o l  A c t  w i l l  b e  a d m i n i s t e r e d  b y  t h e  B o a r d  o f  
A g r i c u l t u r e .  A t  t h e  s a m e  t i m e ,  t h e  r e g u l a t o r y  c o n t r o l  o v e r  t h e  s a n i 
t a t i o n  a n d  q u a l i t y  o f  m i l k  p r o d u c t i o n  w i l l  c o n t i n u e  t o  b e  e x e r c i s e d  
b y  t h e  D e p a r t m e n t  o f  H e a l t h .  O n l y  m i l k  s h e d s  h a v i n g  a  p o p u l a t i o n  
o f  1 0 0 ,0 0 0  o r  m o r e  w i l l  b e  a f f e c t e d  b y  t h e  A c t .  T h e  p r o v i s i o n  w i l l  
in  e f f e c t  p e r t a i n  o n l y  t o  t h e  C i t y  a n d  C o u n t y  o f  H o n o l u l u .

T h is  la w  is  d iv id e d  in to  f iv e  p a r t s :  I . G e n e r a l  P r o v i s i o n s ;  I I .  A d m in 
is t r a t io n ,  p o w e r s ,  d u t i e s ;  I I I .  L ic e n s i n g ;  I V .  S e t t in g  m in im u m  p r ic e s  a n d  
q u o t a s ;  a n d  V .  R e m e d ie s ,  v io la t io n s ,  c o m p a c t s ,  c o n s t r u c t io n .
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A c t  2 6 0  g i v e s  t h e  B o a r d  o f  A g r i c u l t u r e  t h r e e  g e n e r a l  p o w e r s .  I n  
s u m m a r y  t h e s e  p o w e r s  a r e :  ( 1 )  t o  r e g u l a t e  a n d  s u p e r v i s e  in  a  m i l k  
s h e d  t h e  p r o d u c t i o n ,  t r a n s p o r t a t i o n ,  p r o c e s s i n g ,  s t o r a g e ,  d i s t r i b u t i o n ,  
a n d  d e l i v e r y  o f  m i l k ,  t h e  e s t a b l i s h m e n t  o f  q u o t a s  a n d  t h e  s e t t i n g  o f  
m i n i m u m  p r i c e s  t o  b e  p a i d  t o  p r o d u c e r s  b y  p r o d u c e r - d i s t r i b u t o r s  a n d  
d i s t r i b u t o r s ; ( 2 )  t o  i n v e s t i g a t e  a l l  m a t t e r s  in  a  m i l k  s h e d  p e r t a i n i n g  
t o  t h e  p r o d u c t i o n ,  t r a n s p o r t a t i o n ,  p r o c e s s i n g ,  s t o r a g e ,  d i s t r i b u t i o n ,  
a n d  d e l i v e r y  o f  m i l k ,  a n d  t h e  e s t a b l i s h m e n t  o f  q u o t a s  a n d  t h e  s e t t i n g  
o f  m i n i m u m  p r i c e s  t o  b e  p a i d  t o  p r o d u c e r s ; ( 3 )  t o  s u b p o e n a  c e r t a i n  
p e r s o n s  a n d  r e c o r d s ; a n d  ( 4 )  t o  m a k e  a n d  e n f o r c e  a l l  r u l e s  a n d  r e g u 
l a t i o n s  a n d  a l l  o r d e r s  n e c e s s a r y  t o  c a r r y  o u t  t h e  A c t .

T h e  B o a r d  o f  A g r i c u l t u r e  i s  a u t h o r i z e d  t o  m a k e  a n  a u d i t  o f  
m il k  p r o d u c i n g  c o s t s  w h e n  5 5  p e r  c e n t  o f  t h e  p r o d u c e r s  o r  5 5  p e r  c e n t  
o f  t h e  p r o d u c e r s  a n d  p r o d u c e r - d i s t r i b u t o r s  in  a  m i l k  s h e d  r e q u e s t  i t .  
I t  i s  a l s o  a u t h o r i z e d  t o  a u d i t  t h e  m i l k  r e c o r d s  o f  t h e  d i s t r i b u t o r s  t o  
i n s u r e  t h a t  d a i r y m e n  a r e  p a i d  f o r  t h e  p r o p e r  c a t e g o r y  o f  m i l k  u n d e r  
s e t  q u o t a s .  O n  i t s  o w n  m o t i o n  t h e  B o a r d  c a n  r e q u e s t  a  p r i c e - s e t 
t i n g  s t u d y .

R e l a t i v e  t o  p e n a l t i e s  u n d e r  t h i s  A c t ,  a n y  p e r s o n  c o n v i c t e d  o f  
v i o l a t i n g  i t s  p r o v i s i o n s  s h a l l  b e  f i n e d  n o t  l e s s  t h a n  $ 2 5  n o r  m o r e  t h a n  
$ 5 0 0  o r  i m p r i s o n e d  n o t  m o r e  t h a n  s i x  m o n t h s  o r  b o t h .  W h i l e  t h e s e  
p e n a l t i e s  a r e  r e l a t i v e l y  l i g h t ,  t h e  c o n c o m i t a n t  p o s s i b i l i t i e s  o f  l o s s  o r  
s u s p e n s i o n  o f  a  l i c e n s e  t o  c o n t i n u e  t o  o p e r a t e  a s  a  m i l k  p r o d u c e r  o r  
m i l k  d i s t r i b u t o r  a n d  d a m a g e  t o  o n e ’s  r e p u t a t i o n  in  t h e  c o m m u n i t y  
s h o u l d  h a v e  a  c o n s i d e r a b l e  d e t e r r e n t  e f f e c t  o n  p o t e n t i a l  v i o l a t o r s .

A n  i n t e r e s t i n g  f e a t u r e  o f  t h i s  A c t  i s  t h a t  w h e n e v e r  a n y  m i l k  d i s 
t r i b u t o r  s e l l s  r e c o m b i n e d  m i l k  f o r  f l u i d  h u m a n  c o n s u m p t i o n  s u c h  a  
d a i r y  i s  r e q u i r e d  t o  p a y  t h e  B o a r d  o f  A g r i c u l t u r e  a  c o m p e n s a t o r y  
p a y m e n t  t o  b e  d i s t r i b u t e d  t o  a l l  p r o d u c e r s  w h o  s u p p l y  m i l k  t o  t h i s  
d a i r y .  I  s h o u l d  e x p l a i n  t h a t  r e c o m b i n e d  m i l k  o r  r e c o n s t i t u t e d  m i l k  
i s  a  p r o d u c t  w h i c h  r e s u l t s  f r o m  p r o c e s s i n g  a  m i x t u r e  o f  n o n f a t  m i l k  
s o l i d s ,  u n s a l t e d  b u t t e r  o r  c r e a m  a n d  w a t e r .

I  h a v e  a t t e m p t e d  t o d a y  t o  g i v e  y o u  a s  b r i e f  a n  a c c o u n t  a s  I  
c o u l d  o f  t h e  n e w  d e v e l o p m e n t s  in  f o o d  a n d  d r u g  l e g i s l a t i o n  in  H a w a i i .  
T h e  f o o d  a n d  d r u g  p r o b l e m s  w h i c h  a s s a i l  t h e  f e d e r a l  g o v e r n m e n t  a n d  
o u r  s i s t e r  s t a t e s  a r e  n o t  m u c h  d i f f e r e n t  f r o m  t h o s e  w h i c h  f a c e  u s  h e r e  
i n  H a w a i i .  M y  f o n d e s t  h o p e  i s  t h a t  w e  m a y  c o n t i n u e  t o  g i v e  o u r  
c i t i z e n s  a n d  t h o s e  o f  y o u  w h o  v i s i t  u s ,  t h e  f i n e s t  k i n d  o f  p u b l i c  h e a l t h  
a n d  c o n s u m e r  p r o t e c t i o n  s e r v i c e s  w h i c h  o u r  l a w s  a r e  d e s i g n e d  t o  
a c h i e v e .  [T h e  E n d ]
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Products Liability Today: 
Whither Thou Goest, I Will Go

(A Modern Tale of Biblical Ruth and Naomi)
By WARREN FREEDMAN

The Following Article Was Presented Before the American Bar Associa
tion Section of Corporation Banking and Business Law. Mr. Freedman, 
Counsel to the Bristol-Myers Company, Acknowledges the Assistance of 
His Associate, Lawrence M. Schopp, in the Preparation of this Paper.

TW O  A U T O M O B I L E S  C O L L I D E  A T  A N  I N T E R S E C T I O N ,  
H o l l y w o o d  a n d  V i n e ,  o r  B r o a d w a y  a n d  4 2 n d  S t r e e t ,  o r  K a la k a u a  
a n d  K a p a h u l u .  T h e  r e s u l t i n g  i n j u r i e s  t o  t h e  d r i v e r s  a n d  o c c u p a n t s  a r e  

s e r i o u s .  J u s t  a  f e w  y e a r s  a g o  t h i s  f a c t  s i t u a t i o n  w o u l d  r e s u l t  in  a n  
a u t o m o b i l e  l i a b i l i t y  s u i t  b e t w e e n  t h e  p a r t i e s .  T o d a y ,  h o w e v e r ,  t h e  
a c c i d e n t  i s  f r e q u e n t l y  n o t  a p p r o p r i a t e  f o r  a u t o m o b i l e  l i a b i l i t y ,  b e c a u s e  
i t  i s  a  p r o d u c t s  l i a b i l i t y  s i t u a t i o n .  T h e  i n j u r e d  o c c u p a n t s ,  a s  w e l l  a s  
t h e  o w n e r s  o f  t h e  v e h i c l e s ,  h a v e  u n f o r t u n a t e l y  b e e n  “ b r a i n w a s h e d ” 1 
b y  p l a i n t i f f s ’ a d v o c a t e s ,  b y  c r u s a d i n g  c r i t i c s  o f  t h e  a u t o m o b i l e  i n 
d u s t r y ,  a n d  b y  t h e  p o p u l a r  p r e s s ,  i n t o  b e l i e v i n g  t h a t  t h e r e  m u s t  b e  
s o m e t h i n g  w r o n g  o r  d e f e c t i v e  w i t h  o n e  o r  b o t h  o f  t h e  a u t o m o b i l e s ! 
W h y  s u e  t h e  r e a l  t o r t  f e a s o r  w h e n  o n e  c a n  s o  m u c h  m o r e  p r o f i t a b l y  
s u e  t h e  d e a l e r  a n d  t h e  m a n u f a c t u r e r  o f  t h e  a u t o m o b i l e s ! P e r h a p s  t h e  
b r a k i n g  s y s t e m  o f  o n e  v e h i c l e  w a s  d e f e c t i v e ; p e r h a p s  t h e  w i n d s h i e l d  
w i p e r  d id  n o t  f u n c t i o n  p r o p e r l y ; o r  p e r h a p s  t h e  v e h i c l e  i t s e l f  w a s  n o t  
d e s i g n e d  t o  b e  a c c i d e n t - p r o o f ! 2 T h i s  u n w a r r a n t e d  e x t e n s i o n  o f  p r o d -

1 J u s t i c e  J e f f e r s o n  o f  th e  C a l i f o r n ia  
S u p e r io r  C o u r t ,  C i ty  a n d  C o u n ty  o f  
L o s  A n g e le s ,  in  Drummond & Lyford v. 
Genera! Motors Corp. (d e c id e d  J u l y  29,
1 9 6 6 ) , w r o t e :  “ I t  w a s  n o t  u n t i l  a f t e r  
t h e  a c c id e n t  o f  M a y  16, 1960, t h a t  M r. 
D r u m m o n d ,  u p o n  r e a d in g  a n d  s t u d y in g  
c e r ta in  m a te r ia l s ,  s u c h  a s  R a lp h  N a d e r ’s 
b o o k , Unsafe at Any Speed, a n d  g e tt in g  
t h e  o p in io n s  o f  o th e r s ,  f o r m e d  a n  o p in -
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io n  a n d  c a m e  to  t h e  c o n c lu s io n  t h a t  
th e  a u to m o b i le  w a s  d a n g e r o u s  a n d  d e 
f e c t iv e  f o r  th e  a v e r a g e  d r iv e r .  N o  s u c h  
o p in io n  r e s u l t e d  f r o m  h is  o w n  e x p e 
r i e n c e  o f  d r i v in g  th e  C o r v a i r  f o r  f o u r  
m o n t h s .”

2 P r o o f  o f  “ d e f e c t ”  b y  th e  p la in t i f f  is  
n o  s im p le  ta s k ,  a c c o r d in g  t o  th e  S ix th  
C i r c u i t  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  

(Continued on next page.)
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u c t s  l i a b i l i t y  t o  s u c h  s i t u a t i o n s  i s  h i g h l i g h t e d  w h e n  a  p e d e s t r i a n ,  c u t  
b y  f l y i n g  g l a s s  ( a n d  p e r h a p s  the w i t n e s s  to  th e  a u t o m o b ile  c o l l i s i o n ) ,  
s u e s  u p o n  a n  a l l e g e d  w a r r a n t y  t h e  a u t o m o b i l e  m a n u f a c t u r e r  a n d / o r  
g l a s s  m a n u f a c t u r e r ,  a n d  not th e  n e g l i g e n t  d r i v e r  o f  t h e  v e h i c l e ,  c o n 
t e n d i n g  t h a t  t h e r e  m u s t  h a v e  b e e n  a  “ d e f e c t ”  in  t h e  s h a t t e r p r o o f -  
g l a s s  w i n d o w  o f  t h e  v e h i c l e !  I n  a d d i t i o n ,  s t r a n g e r s  a n d / o r  m e r e  b y 
s t a n d e r s 3 f r e q u e n t l y  a l l e g e  a  c a u s e  o f  a c t i o n  in  w a r r a n t y  a g a i n s t  t h e  
a u t o m o b i l e  m a n u f a c t u r e r  a n d / o r  t h e  g l a s s  m a n u f a c t u r e r ,  b e c a u s e ,  
b e t w e e n  t h e  n e g l i g e n t  d r i v e r  a n d  t h e  p r o d u c t  m a n u f a c t u r e r ,  t h e  l a t t e r  
i s  f i n a n c i a l l y  a b l e  a n d  c a n  b e t t e r  a f f o r d  t o  p a y  t h e  j u d g m e n t  o r  s e t t l e

(Footnote 2 continued.) 
in  Gossett v. Chrysler Corp., 3 5 9  F .  2 d  
84  ( 6 th  C ir . 1 9 6 6 ) . T h e  “ d o v e  t a i l  t y p e ’’ 
l a t c h  o n  t h e  h o o d  o f  t h e  t r u c k  h a d  b e e n  
u s e d  s u c c e s s f u l ly  f o r  o v e r  25 y e a r s ,  a n d  
h a d  f u n c t i o n e d  p e r f e c t l y  f o r  th e  p u r 
p o s e  i t  w a s  in te n d e d ,  e x c e p t  w h e n  m i s 
u s e d . P l a in t i f f ’s  e x p e r t  h a d  te s t i f i e d  
t h a t  t h e  h o o d  l a t c h  w a s  im p r o p e r l y  
d e s ig n e d .  U n d e r  O h io  la w , t h e  C o u r t  
p o in te d  o u t , th e  m a n u fa c tu re r  m u s t  “u se  
r e a s o n a b le  c a re  u n d e r  th e  c irc u m s ta n c e s  
to  so  d e s ig n  h is  p ro d u c t  a s  to  m a k e  it  not 
a c c id e n t  o r  f o o lp r o o f ,  . . . T h e  m a n u 
f a c t u r e r  is  n o t  a n  i n s u r e r  t h a t  h is  
p r o d u c t  is , f r o m  a  d e s ig n  v ie w p o in t ,  i n 
c a p a b le  o f  p r o d u c i n g  i n j u r y .”  S e n io r  
C i r c u i t  J u d g e  C e c il  f o u n d  t h a t  “ t h e r e  
is  n o  d e f e c t  in  th e  l a t c h  a s  p r o d u c e d  
a n d  th e r e  w a s  n o  n e g l ig e n c e  in  i t s  
m a n u f a c tu r e .  I t  w a s  m a n u fa c tu re d  s t r i c t 
ly  in  a c c o r d a n c e  w i th  t h e  d e s ig n .  I t  
f u n c t i o n e d  p e r f e c t ly  f o r  th e  p u r p o s e  
f o r  w h ic h  i t  w a s  in te n d e d .  I t  w a s  o n ly  
w h e n  i t  w a s  m is u s e d  t h a t  i t  d id  n o t  
f u n c t i o n  p r o p e r ly .”

3 S e e  W a r r e n  F r e e d m a n ,  “ H e l p  f o r  
t h e  T h i r d  P a r t y  C a s u a l  B y s t a n d e r :  
E x t e n s i o n  o f  W a r r a n t y  B e y o n d  F o r e 
s e e a b i l i t y ? ” 157 New York Law Jour
nal N o . 64, p . 1, 1967. N o t e  t h a t  u n d e r  
§ 2 -3 1 8  o f  t h e  U n i f o r m  C o m m e r c ia l  
C o d e , a  s e l l e r ’s w a r r a n t y  is  e x te n d e d  
only to  a n y  n a tu r a l  p e rs o n  w h o  is  in  th e  
f a m i ly  o r  in  t h e  h o u s e h o ld  o f  th e  b u y 
e r , o r  w h o  is  a  g u e s t  in  h is  h o m e ,  if  
i t  is  r e a s o n a b le  to  e x p e c t  t h a t  s u c h  a  
p e r s o n  m a y  u s e ,  c o n s u m e ,  o r  b e  a f 
f e c t e d  b y  th e  p r o d u c t ,  a n d  w h o  is  i n 
j u r e d  b y  b r e a c h  o f  th e  w a r r a n ty .

T h e  Restatement (Second), Torts, th e  
v e r i t a b l e  B ib le  o f S t r i c t  L ia b i l i ty  e n th u 
s ia s t s ,  e x p r e s s e s  n o  o p in io n  a s  to  t h e  
a p p l i c a t io n  o f  § 4 0 2  A  to  in ju r i e s  o r  
h a r m  to  p e r s o n s  o t h e r  t h a n  th e  u l t i 
m a t e  user or consumer, o r  to  th e i r  p ro p 
e r ty . O ff ic ia l C o m m e n t s  u n d e r  § 402  A  
s p e l l  o u t  t h e  n e c e s s i t y  t h a t  t h e  p r o d u c t  
m a y  b e  “ e x p e c te d  t o  r e a c h  t h e  user or 
consumer in  th e  c o n d itio n  in  w h ic h  i t  is  
s o ld .” T h e  f a c t  t h a t  t h e  p r o d u c t  “c a n  
b e  d a m a g e d  in  th e  c o u r s e  o f  u s e  a n d  
th e re b y  b ec o m e u n r e a s o n a b ly  d a n g e ro u s ” 
[see  Jakubozvski v. Minnesota M  & M  
Co., 42 N . J .  177, 199 A . 2 d  826 (1 9 6 4 ) ]  
is  p e rh a p s  a  m a jo r  re a s o n  fo r  r e fu s in g  to  
e x t e n d  th e  b e n e f i t s  o f  w a r r a n t i e s  t o  
m e r e  b y s t a n d e r s ,  s t r a n g e r s ,  o r  m e m 
b e r s  o f  th e  p u b l ic .  I f  t h e  w a r r a n t y  is  
to  b e  a  “ v e h ic le  o f  s o c ia l  p o l ic y ,”  a s  
e x p r e s s e d  b y  H a r p e r  a n d  J a m e s  [2  
Torts 1 57 1], th e n  th e  in te r e s t  to  be 
p r o t e c t e d  is  t h a t  o f  t h e  consumer or 
user o f  th e  p ro d u c t  an d  not th e  s t r a n g e r  
o r  b y s t a n d e r .  A c c o r d in g ly ,  s u c h  w a r 
r a n t y  p r o t e c t i o n  n e c e s s a r i ly  e x c lu d e s  
b y s ta n d e r s , c o m p le te  o u ts id e r s , a n d  o th e r  
t h i r d  p a r t i e s  w h o  h a p p e n  t o  b e  in  t h e  
p a th  o f  h a r m  w h e n  t h e  a l le g e d  d a n g e r  
c u lm in a te s  in  a n  a c c id e n t .  T h e  i n ju r y  
is  not a  fo re se e a b le  r i s k  o f  th e  m a n u f a c 
t u r e r ’s e n t e r p r i s e ,  a n d  c o n s i d e r a t io n s  
f o r  im p o s in g  s u c h  r i s k s  o n  t h e  m a n u 
f a c t u r e r  w i t h o u t  r e g a r d  to  h is  f a u l t  d o  
s to p  w i th  t h o s e  w h o  u n d e r t a k e  to  u s e  
o r  c o n s u m e  th e  p r o d u c t .  T o  e x t e n d  th e  
w a r r a n t y  b e n e f i t s  b e y o n d  t h e  u s e r  o r  
c o n s u m e r  p r e s e n t s  a  d i s t o r t i o n  o f  la w  
a n d  e q u i ty  w h o l ly  i n c o m p r e h e n s ib le  in  
t e r m s  o f  “ s o c ia l  p o l ic y .”
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o u t  o f  c o u r t  f o r  a  s u b s t a n t i a l  a m o u n t . 4 H o w e v e r ,  t h e  U .  S .  S e v e n t h  
C i r c u i t  C o u r t  o f  A p p e a l s  l a s t  y e a r  i n  Evans v. General Motors Corp.,5 
i s s u e d  t h i s  i m p o r t a n t  c a v e a t :
T h e  in t e n d e d  p u r p o s e  o f  a n  a u to m o b i le  d o e s  n o t  in c lu d e  i t s  p a r t i c i p a t i o n  in  
c o l l i s io n s  w i th  o t h e r  o b j e c t s ,  d e s p i te  th e  m a n u f a c t u r e r ’s a b i l i ty  to  f o r e s e e  th e  
p o s s ib i l i t y  t h a t  s u c h  c o l l i s io n s  m a y  o c c u r .6

4 N o t e  Schemel v. General Motors 
Corp., 261 F . S u p p . 134 ( D .  S . D . I n d .  
1 9 6 6 ) . O n  d e f e n d a n t ’s m o t io n  t o  d i s 
m iss  th e  C o u r t  e n te r ta in e d  th e  in c re d ib le  
c o n t e n t i o n  t h a t  G e n e r a l  M o to r s  h a d  “ a  
d u t y  to  r e f r a in  f r o m  m a n u f a c t u r i n g  a n d  
s e l l in g  c a r s  c a p a b le  o f  s p e e d s  in  e x c e s s  
o f  100 m ile s  p e r  h o u r ,  u n l e s s  e q u ip p e d  
w i th  a  governor in  th e  c a se  o f  s a le s  to  
t h e  ‘o r d in a r y  c o n s u m e r ’.”  A ls o ,  p la i n 
t i f f  a r g u e d  t h a t  G e n e r a l  M o to r s  h a d  “ a  
d u t y  t o  r e f r a in  f r o m  a d v e r t i s i n g  i t s  
m o t o r  c a r s  in  s u c h  t e r m s  a s  to  in c i te  
i r r e s p o n s i b l e  a n d  r e c k le s s  d r i v e r s  to  
d r iv e  a t  s p e e d s  in  e x c e s s  o f  a n  a r b i 
t r a r i l y  s e le c t e d  l im i t .”  T h e  C o u r t  ru le d  
t h a t  th e  i n ju r e d  o c c u p a n t  o f  a n  a u t o 
m o b i le  in v o lv e d  in  a  r e a r  e n d  c o ll is io n  
h a d  n o  c a u s e  o f  a c t i o n !  I n  L o u i s i a n a  
a  h o u s e w if e  s u e d  a  p h a r m a c e u t i c a l  f irm  
f o r  a  q u a r t e r  o f  a  m i l l io n  d o l l a r s  in  
F e d e r a l  C o u r t  c h a r g i n g  t h a t  th e  o r a l  
c o n tra c e p t iv e  m a d e  h e r  s te r ile . A  s c h e d 
u le d  p r e - t r i a l  c o n f e r e n c e  w a s  p o s tp o n e d  
b y  h e r  a t t o r n e y  b e c a u s e  i t  s e e m s  th e  
p la in t i f f  w a s  p r e g n a n t !  Drug Trade 
Neu's, A p r i l  10, 1967, p. 2.

6 359 F .  2 d  822 , 825 ( 7 th  C ir . 1 9 6 6 ) , 
C e r t ,  denied, 358 U . S . 836 (1 9 6 6 ) .  H e r e 
in  th e  w id o w  of a  d r iv e r  o f a  1961 4 -d o o r 
C h e v r o l e t  s t a t i o n - w a g o n  s u e d  G M  f o r  
a l le g e d  n e g l ig e n c e  in  d e s ig n .  S h e  c o n 
te n d e d  t h a t  in  a n  a u to m o b i le  c o ll is io n  
w i t h  a n o t h e r  v e h ic le  h e r  h u s b a n d  l o s t  
h is  l i fe  a f t e r  th e  l e f t  d o o r  c o l l a p s e d  
u p o n  im p a c t  o f  t h e  c o l l is io n .  T h e  
C o u r t  a f f irm e d  d i s m i s s a l  o f  t h e  c o m 
p la in t .

N o t e  t h e  f o l l o w in g  New York Times 
s t o r y  d a te d  N o v e m b e r  30, 1966:

‘‘F O R D  S U E D  B Y  S P E E D E R  W H O  
L O S T  H I S  L I C E N S E

“ E l i z a b e t h ,  N . J . ,  N o v . 30— A  d e fe c 
tiv e  s p e e d o m e te r  in  h is  n e w  c a r  re s u lte d  
in  a  s p e e d in g  t i c k e t  a n d  s u s p e n s io n  o f  
h is  d r i v e r ’s  l i c e n s e  f o r  30  d a y s ,  a  U n io n  
T o w n s h ip  m a n  c h a r g e d  to d a y  in  S u -
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p e r i o r  C o u r t  h e r e .  [ T h e  m o t o r i s t ]  filed  
a  d a m a g e  s u i t  a g a in s t  th e  F o r d  M o to r  
C o m p a n y ,  m a n u f a c t u r e r  o f  t h e  a u t o m o 
b ile , a n d  W y m a n d  M o to r s  I n c . ,  M a p l e 
w o o d , f r o m  w h ic h  h e  p u r c h a s e d  i t  J u n e  
6, 1964. T h e  p la in t i f f  c h a r g e d  t h a t  h e  
w a s  g iv e n  a  s u m m o n s  O c t o b e r  24 , 
1964, f o r  g o i n g  62  m i le s  a n  h o u r  in  a  
5 0 -m ile  z o n e  in  C r a n b u r y  T o w n s h ip  
w h ile  r e ly in g  o n  th e  s p e e d o m e te r .”

I n  Mull v. Ford Motor Co., 368 F . 2d  
713 (2 d  C ir . 1 9 6 6 ) , th e  p la in t i f f ,  s t a n d 
in g  a t  th e  r e a r  o f  h is  p a r k e d  c a r  w a s  
s t r u c k  b y  a  ta x i c a b .  E v id e n c e  s h o w e d  
th a t  th e  ta x ic a b  w a s  d is a b le d  (a l le g e d ly  
d u e  t o  d e f e c t s  in  m a n u f a c t u r i n g  a n d  
d e s ig n ) ,  a n d  th e  c a b  d r iv e r  rv a s  e n 
d e a v o r in g  to  m o v e  t h e  v e h ic le  to  th e  
c u r b  b y  “ b u c k i n g ” th e  a c c e l e r a t o r  a n d  
s t a r t e r .  S u d d e n ly  t h e  h o o d  o f  t h e  c a b  
f le w  u p  in  f r o n t  o f  th e  w in d s h ie ld ,  
b lo c k in g  th e  d r i v e r ’s v is io n  a n d  th e  
t a x i c a b  p in n e d  th e  p la in t i f f  b e tw e e n  
t h e  r e a r  o f  h is  c a r  a n d  th e  ta x i c a b .  T h e  
C o u r t  r u le d  t h a t  t h e  t a x i c a b  d r i v e r ’s 
c o n d u c t  a m o u n t e d  to  a n  i n t e r v e n in g  a c t  
o f  n e g l ig e n c e  i n s u l a t i n g  th e  m a n u f a c 
t u r e r  f r o m  l i a b i l i ty  f o r  n e g l ig e n c e .  O n  
th e  is su e  o f b re a c h  o f im p lied  w a r r a n ty ,  
o n e  m e m b e r  o f  th e  C o u r t  d e c la r e d  th a t  
w a r r a n t y  o r  s t r i c t  l i a b i l i ty  p r o te c t io n  
d o es  n o t  e x te n d  to  a  m e re  b y s t a n d e r .  
T h e  o t h e r  tw o  m e m b e r s  o f  th e  c o u r t  
s im p ly  h e ld  t h a t  n o  n o n - n e g l i g e n t  a c t  
b y  th e  m a n u f a c t u r e r  w a s  a  le g a l  c a u s e  
o f  p la in t i f f ’s in ju r y .

M e r e  b y s t a n d e r s  in ju r e d  b y  a n  e x 
p lo sio n  o f a  p ro p a n e  ta n k  co u ld  n o t  p r e 
v a i l  o n  th e  t h e o r y  o f  w a r r a n t y  b e c a u s e  
t h e r e  w a s  n o  p r iv i t y  o f  c o n t r a c t ,  Fort 
Pierce Gas Co. v. Toombs, F la . 193 S o . 
2 d  669  ( D i s t .  C t .  A p p . 4 th  D . 1 9 6 6 ). 
T h e  F l o r i d a  c o u r t  c i te d  Rodriguez v. 
Shell’s City Inc., 141 S o . 2d  590 ( F la .  
A p p . 1 9 6 2 ) , a n d  Carter v. Hector Sup
ply Co., 128 S o . 2 d  390 ( F l a .  1 9 6 1 ).

6 See page 4S9 for footnote 6.
FOOD DRUG COSMETIC LAW JOURNAL----SEPTEMBER, 1 9 6 7



A n o t h e r  n o v e l  w a r r a n t y  p l e a d i n g  in  p r o d u c t s  l i a b i l i t y  w h i c h  
s h o u ld  b e  b r o u g h t  in  t o r t  o r  n e g l i g e n c e ,7 i s  th e  s o -c a l le d  im p lie d  w a r r a n t y  
b y  a  b u i l d e r  t h a t  t h e  u n c o m p l e t e d  h o u s e  w i l l ,  w h e n  c o m p l e t e d ,  b e  
s u i t a b l e  f o r  t h e  p u r p o s e  i n t e n d e d .  I n  Mitcliem v. Johnson8 th e  s u b s ta n c e  
o f  t h e  p u r c h a s e r ’s  c o m p l a i n t  a g a i n s t  t h e  b u i l d e r  w a s  t h a t  t h e  l o t  a n d  
r e s i d e n c e  w e r e  l o c a t e d  in  a n  a r e a  w h i c h  h a d  s u r f a c e  w a t e r  p r o b l e m s ,

0 T h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a ls  
f o r  th e  S e c o n d  C ir c u i t ,  in  Mull v. Ford 
Motor Co., c i te d  a t  fo o tn o te  S, sp e c if ic a lly  
ru le d  t h a t  a n  a u to m o b i le  m a n u f a c tu r e r  
c o u ld  n o t  b e  h e ld  l ia b le  f o r  i n ju r y  to  
a  p e d e s t r i a n :  “ I n  m y  v ie w  N e w  Y o r k  
la w  w o u ld  n o t  p e r m i t  r e c o v e r y  f o r  
b r e a c h  o f  im p l ie d  w a r r a n t y  b y  a  m e r e  
b y s t a n d e r .”

N o t e  t h e  v ig o r o u s  d i s s e n t  o f  J u s t i c e  
O ’H a r a  o f th e  M ic h ig a n  S u p re m e  C o u r t  
in  Picrcefield v. Remington Arms. Inc., 
375 M ic h . 85, 133 N . W . 2d  129 (1 9 6 5 ) : 
“ N o r  d o  w e  c a re  to  b eco m e , w ith o u t 
c le a r ly  d e m o n s t r a t e d  n e e d , ju d ic ia l  p io 
n e e rs  o rd a in in g  n ew  th e o r ie s  fo r  re c o v e ry  
m e re ly  b e c a u se  r e g r e t ta b le  in ju r y  h a s  o c 
c u r r e d  . . . .

. . . .  w e  a r e  n o t  c o n v in c e d  t h a t  w e  
s h o u ld  e x t e n d  o u r  d o c t r i n e  . . .  to  b y 
s ta n d e rs  o u ts id e  th e  ‘d is t r ib u tiv e  c h a in ’.”

A  c a su a l g u e s t  in  th e  h o m e  o f  p u r 
c h a s e r  w a s  in ju r e d  b y  a n  a l le g e d ly  d e 
f e c t iv e  c h a i r .  R e c o v e r y  w a s  d e n ie d  in  
a  s u i t  a g a i n s t  t h e  c h a i r  m a n u f a c t u r e r  
in  Serrano v. Riverside Dinette Products 
Co., 2 2 2  N . Y . S . 2 d  537  (1 9 6 1 ) .

7 I t  s h o u ld  o b v io u s ly  b e  n o t e d  t h a t  
t h e  n o v e l ty  o f  th e  r e m e d y  is  b e in g  
q u e s t io n e d — n o t  th e  i s s u e  o f  l i a b i l i ty ,  
if a n y .

A n o t h e r  n o v e l  f a c t  s i tu a t io n  b r o u g h t  
u n d e r  th e  g u i s e  o f  p r o d u c t s  l i a b i l i ty  is  
f o u n d  in  Shazv v. Fairyland at Harvey’s , 
45 M is c . 2 d  493 , 257  N . Y . S . 2 d  552
(1 9 6 5 ) ,  aff’d, 2 6  A p p . D iv . 2 d  576 , 271 
N . Y . S . 2 d  70  (1 9 6 6 ) . P l a in t i f f s  a n d  
t h e i r  d a u g h t e r  w e r e  p a s s e n g e r s  in  a  
g o n d o la  o f  a  f e r r i s  w h e e l  o w n e d  a n d  
o p e r a t e d  b y  d e f e n d a n t s .  D u r i n g  th e  
r id e  t h e  g o n d o la  o v e r tu r n e d ,  t h e  p a s 
s e n g e r s  u p o n  b e in g  t h r o w n  o u t  w e r e  
in ju r e d ,  a n d  th e  d a u g h t e r  d ie d  a s  a  r e 
s u l t  o f  th e  in ju r i e s .  P la in t i f f s  a l le g e d  
t h a t  in  s e l l in g  a  t i c k e t  f o r  t h e  r id e  d e 
f e n d a n t s  h a d  im p l ie d ly  w a r r a n t e d  t h a t  
t h e  f e r r i s  w h e e l  w a s  f i t  f o r  t h e  p a r 

t i c u l a r  p u r p o s e .  M r . J u s t i c e  M u n d e r  
o f  t h e  N e w  Y o r k  S u p r e m e  C o u r t ,  S u f 
f o lk  C o u n ty ,  r u le d  t h a t  th e  w a r r a n t y  
c a u s e  o f  a c t i o n  w a s  “ u n t e n a b le  a n d  
in s u f f ic ie n t  in  la w .”  T h e  C o u r t  f o u n d  
“ n o  s a le ”  a n d  “ n e i t h e r  h i r i n g  n o r  b a i l 
m e n t . ” P la in t i f f s  w e r e  r e l e g a t e d  to  
t h e i r  c a u s e s  o f  a c t i o n  in  n e g l ig e n c e .

I n  Bcrson v. Don Allen Motors, Inc., 
23 A p p . D iv . 2 d  530 , 2 5 6  N . Y . S . 2d 
643  (1 9 6 5 ) , t h e  i n ju r e d  p a s s e n g e r s  in  
a n  a u to m o b i le ,  w h ic h  c o l l id e d  w i th  a  
t r u c k  h a v in g  d e f e c t iv e  b r a k e s ,  h a d  n o  
c a u s e  o f  a c t i o n  in  w a r r a n t y  a g a in s t  th e  
v e n d o r  o f  th e  t r u c k .  T h e  p a s s e n g e r s  
w e r e  not c o n t e m p la t e d  u s e r s  o f  th e  
p r o d u c t :  •—  “ T o  e x t e n d  Goldberg f u r t h 
e r  to  in c lu d e  b y s t a n d e r s  a n d  s t r a n g e r s ,  
s u c h  a s  th e  p la in t i f f s ,  w o u ld  b e  s u c h  a  
radical departure f r o m  e s ta b l i s h e d  la w  
t h a t ,  if  i t  is  to  b e  a c c o m p l is h e d  i t  
s h o u ld  b e  d o n e  b y  l e g i s l a t i v e  a c t i o n  
a n d  n o t  ju d ic i a l  p r o n o u n c e m e n t .”

I n  Shumard v. Genera! Motors Corp.,
—  F . S u p p . — • ( D .  S . D . O h io ,  d e c id e d  
F e b r u a r y  28, 1 9 6 7 ) , th e  d e c e d e n t ,  a n  
o c c u p a n t  o f  a n  a u to m o b i le ,  d ie d  a f t e r  
a  c o l l i s io n  w i th  a n o t h e r  c a r  w h e n  th e  
c a r  in  w h ic h  h e  w a s  r i d i n g  e r u p t e d  in 
t o  f la m e s . A t t o r n e y  f o r  t h e  d e c e d e n t  
a r g u e d  t h a t  G M  h a d  a  d u t y  to  d e s ig n  
t h e  a u to m o b i le  s o  t h a t  i t  w a s  im 
p e r v io u s  to  f i re  o r  f i r e p r o o f ! T h e  o b 
v io u s  “ im p r a c t i c a l i t y ” a n d  “ u n r e a s o n 
a b l e n e s s ”  o f  p la in t i f f ’s a r g u m e n t  w a s  
m e t  b y  th e  C o u r t  in  d is m i s s in g  t h e  
C o m p la in t :  “ A n  a u to m o b i le  m a n u f a c 
t u r e r  c a n n o t  c o n s t r u c t  a  f i r e p r o o f  v e 
h ic le  u n l e s s  i t  f o r s a k e s  th e  u s e  o f  a n y  
a n d  a l l  c o m b u s t ib le  m a t e r i a l s . ”  A n d
—  “ N o  d u t y  e x i s t s  t o  m a k e  a n  a u t o 
m o b i le  f i r e p r o o f ;  n o r  d o e s  a  m a n u f a c 
t u r e r  h a v e  to  m a k e  a  p r o d u c t  w h ic h  
is  ‘a c c i d e n t - p r o o f ’ o r  ‘f o o lp r o o f . ’ ”

8 7 O h io  S t . 2 d  66, 218  N . E . 2 d  594
(1 9 6 6 ) .
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a n d  t h a t  h i g h  w a t e r  h a d  c a u s e d  s t r u c t u r a l  d a m a g e  t o  t h e  h o u s e .  T h e  
t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  t h a t ,  a s  a  m a t t e r  o f  l a w ,  t h e r e  i s  a n  
i m p l i e d  w a r r a n t y  o f  f i t n e s s  f o r  p a r t i c u l a r  p u r p o s e  i n  t h e  s a l e  o f  t h e  
u n f i n i s h e d  r e s i d e n c e .  J u s t i c e  S c h n e i d e r  o f  t h e  O h i o  S u p r e m e  C o u r t  
reversed a n d  o b s e r v e d  t h a t  “ a  c o n t r a c t  t o  f u r n i s h  l a b o r  a n d  m a t e r i a l s  
i s  n o t  a  s a l e  i f  t h e  f i n i s h e d  p r o d u c t  i s  n o t  p e r s o n a l  p r o p e r t y . ” T h e  
C o u r t  r e f u s e d  t o  f in d  t h a t  a n y  i m p l i e d  w a r r a n t y  e x i s t e d  “ in  a  c o n 
t r a c t  t o  c o n s t r u c t  a  d w e l l i n g  o n  a  l o t  o w n e d  b y  t h e  c o n t r a c t é e , ” a n d  
o p i n e d :  “ O n e  d o e s  n o t  p u r c h a s e  la n d  u n d e r  c o n d i t i o n s  in  a n y  w a y  
s i m i l a r  t o  t h e  p u r c h a s e  o f  h o m e  p e r m a n e n t s  . . . .” 9 
B u t  u n f o r t u n a t e l y  t h e r e  i s  r e s p e c t a b l e  a u t h o r i t y  t o  t h e  c o n t r a r y ,  
i m p o s i n g  a  w a r r a n t y  u p o n  h o u s e  a n d / o r  l o t  a s  a  p r o d u c t s  l i a b i l i t y  
s i t u t a t i o n . 10

S t i l l  a n o th e r  i l lu s t r a t io n  o f  t h i s  i r r a t i o n a l  a p p r o a c h  t o w a r d  w h a t  
c o n s t i t u t e s  a  p r o d u c t s  l i a b i l i t y  s i tu a t io n  t o d a y  i s  Russell v. Community 
Blood Bank Inc.11 H e r e  i t  w a s  h e l d  t h a t  t h e  f u r n i s h i n g  o f  b l o o d  b y  a  
b l o o d  b a n k  c o n s t i t u t e d  a  “ s a l e ”  o f  a  p r o d u c t ,  t h e r e b y  g i v i n g  r i s e  t o  
c a u s e s  o f  a c t io n  fo r  b r e a c h  o f  im p l ie d  w a r r a n t ie s .  A l t h o u g h  th e  m a j o r 
i t y  v i e w  i s  d e c i d e d l y  t o  t h e  c o n t r a r y ,  t h a t  i s ,  n o  w a r r a n t y  c a n  a r i s e  
o u t  o f  a  “ s e r v ic e ,” 12 th e  F lo r id a  C o u r t  o p in e d  t h a t  t h e r e  s h o u l d  b e  a  
d i s t i n c t i o n  b e t w e e n  a  d e f e n d a n t  b l o o d  b a n k  a n d  a  d e f e n d a n t  h o s p i t a l ,  
a l t h o u g h  a d m i t t e d l y  “ w e  h a v e  f o u n d  n o  c a s e  in  w h i c h  s u c h  a  w a r 
r a n t y  h a s  b e e n  i m p l i e d . ”  T o  a s s u a g e  i t s  c o l l e c t i v e  c o n s c i e n c e ,  t h e  
C o u r t  d e c l a r e d  t h a t  t h e  “ p r o o f  t h a t  t h e  d e f e c t  in  t h e  b l o o d  i s  u n 
d e t e c t a b l e  a n d  u n r e m o v a b l e  w o u l d  b e  a  d e f e n s e  t o  b r e a c h  o f  i m p l i e d  
w a r r a n t y . ”

9 S e e  f o o tn o t e  8 a t  2 18  N . E .  2 d  598 
(1 9 6 6 ) . T h e  h ig h e s t  O h io  c o u r t  a ls o  
h e ld  t h a t ,  in  t h e  a b s e n c e  o f  a n  express 
w a r r a n t y ,  c a v e a t  e m p to r  c o n t r o l s  th e  
p u rc h a s e  a n d  s a le  o f a  c o m p le te d  s t r u c 
tu re . H o w e v e r , w h i le  i t  is  a n  implied 
t e r m  o f  s a le  t h a t  t h e  b u i ld e r  w il l  c o m 
p le t e  th e  h o u s e  in  a  w o r k m a n l ik e  m a n 
n e r ,  th e  b u r d e n  is  o n  th e  p la in t i f f  to  
s h o w  t h a t  th e  d e f e n d a n t  f a i le d  to  e x 
e r c i s e  o r d in a r y  c a r e  u n d e r  t h e  c i r c u m 
s t a n c e s  a n d  t h a t  t h i s  la c k  o f  g o o d  
w o r k m a n s h ip  p r o x i m a te ly  c a u s e d  th e  
d a m a g e .  C o m p a r e  Staff v. Lido Dunes 
Inc., 47  M is c . 2 d  322 , 262  N . Y . S . 2 d  
544 (1 9 6 5 ) .

10 C o m p a r e  Bethlahmy v. Bechtel, —
I d a h o  — , 415  P .  2 d  698' (1 9 6 6 ) ,  w h e r e 
in  th e  I d a h o  S u p r e m e  C o u r t  c r i t i c i z e d  
t h e  m a j o r i t y  v ie w  i l l u s t r a t e d  b y  Levy
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v. C. Young Construction Co., 46  N . J .  
S u p e r .  293 , 134 A . 2 d  7 17  (1 9 5 7 ) . T h e  
m a j o r i t y  v ie w  h o ld s  t h a t  c h a o t i c  u n 
c e r t a in ty  w o u ld  p e r v a d e  th e  e n t i r e  r e a l  
e s t a t e  f ie ld  i f  s e l l e r s  w e r e  n o t  s u b je c t  
to  l i a b i l i ty  f o r  im p l ie d  w a r r a n t y  o f  f i t 
n e s s . S e e  C o m m e n t ,  15 DePaul Law 
Review  440 (1 9 6 6 ) .

11 185 S o . 2 d  749 ( D i s t .  C t. A p p . 
1 9 6 6 ). aff’d —  F la .  —  S o . 2 d  —
(1 9 6 7 ) .

12 T h e  N e w  Y o r k  A p p e lla te  D iv is io n ,
1st D ep t., o n  M a rc h  15, 1966 in  A egis 
Productions, Inc. v. Arriflcx Corp., 25 
A p p . D iv . 2 d  639, 268  N . Y . S . 2 d  185 
(1 9 6 6 ) , a n  a c t i o n  f o r  d a m a g e s  f o r  a n  
a l le g e d ly  d e f e c t iv e  t i m e r  in  a  c a m e r a ,  
s e t  f o r t h  in  a  m e m o r a n d u m  o p in io n  
th e  f o l l o w in g :  “ W a r r a n t i e s  a r e  l im -

( Continued on next page.)
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M u c h  o f  t h i s  c o n f u s i o n  a n d  o v e r r e a c h i n g ,  d e l i n e a t e d  b y  t h e  
B i b l i c a l ,  “ w h i t h e r  t h o u  g o e s t ,  I  w i l l  g o , ”  c a n  b e  t r a c e d  t o  t h e  a d o p t i o n  
o f  S e c t i o n  4 0 2 A  o f  t h e  Restatement (Second), Torts  b y  th e  A m e r ic a n  
L a w  I n s t i t u t e  ( A L I ) .  I n  a n  u n p r e c e d e n t e d  d e p a r t u r e  f r o m  i t s  t r a d i 
t i o n a l  r o l e  o f  r e s t a t i n g  c a r e f u l l y  a n d  i m p a r t i a l l y  t h e  l a w ,  t h e  A L I  
in  1 9 6 5  e x c e e d e d  i t s  a u t h o r i t y  b y  a p p r o v i n g  a  f o r e c a s t  o r  p r o p h e c y  o f  
w h a t  t h e  la w 7 s h o u l d  b e ! 13 A l t h o u g h  t h e  S t r i c t  L i a b i l i t y  in  T o r t  d o c 
t r i n e  d id  n o t  e v e n  r e p r e s e n t  a  r e s p e c t a b l e  minority v i e w 14 a t  t h e  t i m e  
i t  w a s  a d o p t e d  b y  t h e  A L I ,  t h e  d o c t r i n e  b e c a m e  a  s h i b b o l e t h  t o  t h e  
A L I  in  t h e  m i s t a k e n  b e l i e f  t h a t  i t  w7a s  “ f o l l o w i n g  t h e  d e v e l o p m e n t  o f  
t h e  l a w , ”  t h a t  i s ,  “ W h i t h e r  t h o u  g o e s t ,  I  w i l l  g o . ”  I n d e e d ,  a n y  s u c h  
c o n c e p t  o f  l i a b i l i t y  without fa u lt ,  a s  c o n te m p la t e d  b y  t h e  A L I ,  i s  p r e d 
i c a t e d  u p o n  a n  a n c i e n t  n o t i o n  t h a t  t h e  s o l e  r i s k  o f  i n j u r y ,  d a m a g e ,  
o r  l o s s  m u s t  r e s t  u p o n  t h e  “ f a t h e r , ”  o r  t h e  p r o d u c t  m a n u f a c t u r e r ,  r e 
g a r d l e s s  o f  t h e  f a u l t  o f  t h e  o t h e r  “ n o n - p a t e r n a l ” p a r t i e s  t o  t h e  m a t t e r .  
B u t  t h e  d y n a m i c s  o f  p r o d u c t s  l i a b i l i t y  law^ h a s  n o t  r u n  t h e  c o u r s e  
o f  t h e  n o r m a l  g r o w t h  o f  t h e  l a w , 15 t h a t  i s ,  a d j u s t i n g  s e n s i b l y  a n d  
p r e d i c t a b l y  t o  c h a n g i n g  c i r c u m s t a n c e s ;  b u t  r a t h e r  p r o d u c t s  l i a b i l i t y

(Footnote 12 continued.) 
i t e d  to  s a le s  o f  g o o d s .  N o  w a r r a n t y  
a t t a c h e s  t o  th e  p e r f o r m a n c e  o f  a  s e r 
v ic e  ( Perlmutter v. Beth David Hosp., 
308  N . Y . 1 0 0 ). I f  t h e  s e rv ic e  is  p e r 
f o r m e d  n e g l ig e n t l y ,  th e  c a u s e  o f  a c t i o n  
a c c r u i n g  is  f o r  t h a t  n e g l ig e n c e .  L ik e 
w is e ,  if  i t  c o n s t i t u t e s  a  b r e a c h  o f  c o n 
t r a c t ,  t h e  a c t i o n  is  f o r  t h a t  b r e a c h .  
T h e  d i s t i n c t i o n  in  t h e  c a s e  o f  a  sale o f 
g o o d s  is  t h a t  a  w a r r a n t y  g iv e s  r i s e  to  
a  c a u s e  o f  a c t i o n  . . . .  ( U n i f o r m  C o m 
m e rc ia l  C od e , § § 2 -3 1 3 , 2 -3 1 4 ) . N o  su c h  
r i g h t  h a s  e v e r  b e e n  e x te n d e d  to  i n 
c lu d e  th e  c o n s e q u e n c e  o f  a  p e r f o r m 
a n c e  o f  a  s e r v ic e .”

13 I t  m ig h t  b e  o b s e r v e d  t h a t  w h e n  
§ 4 0 2  A  w a s  f i r s t  d r a f t e d  i t  a p p l ie d  
o n ly  to  f o o d s tu f f s .  W h e n  § 4 0 2  A  c a m e  
b e f o r e  th e  A L I ,  i t  w a s  a m e n d e d  o n  
t h e  f lo o r  a n d  a p p l ie d  a l s o  t o  th in g s  o f  
i n t i m a te  b o d i l y  c o n t a c t  s u c h  a s  f a c e  
p o w d e r s ,  h a i r  lo t i o n s ,  o r  e v e n  s u r g ic a l  
p in s  in s e r t e d  in to  a  b o n e .  T w o  y e a r s  
l a t e r  in  1965 t h e  S e c t io n  w a s  a g a in  
a m e n d e d  s o  a s  t o  a p p ly  t o  a n y  p r o d u c t  
w h a t s o e v e r .

14 C a l i f o r n ia  in  1963  [Greenman v. 
Yuba Power Products, Inc., 59  C a l. 2 d  
57, 27  C a l. R p t r .  697 , 377  P .  2 d  8 9 7 ] ;
N e w  J e r s e y  in  1960  [Henningsen v.

Bloomfield Motors Inc., 32 N . J .  358, 161 
A . 2 d  69] ; a n d  N e w  Y o r k  in  1963 [ Gold
berg v. Kollsman Instrument Corp., 12 
N . Y . 2 d  432 , 240  N . Y . S . 2 d  592 , 191 
N . E . 2 d  8 1 ] , A s  o f  e a r l y  1967  p e r h a p s  
e le v e n  s t a t e s  c a n  b e  c la s s i f ie d  a s  “ s t r i c t  
l i a b i l i ty ”  s t a t e s ,  b a s e d  u p o n  a  l e a d in g  
c a s e  d e c is io n :  I l l in o i s  [Suvada v. White 
Motor Co., 32  111. 2 d  612, 210  N . E .  2 d  
182 ( 1 9 6 5 ) ] ;  T e x a s  [Putnam z>. Erie 
City Mfg. Co., 338 F .  2 d  911 (5 th  C ir . 
1 9 6 4 ) ] ;  C o n n e c t i c u t  [ Garthwait v.
Burgio, 153 C o n n . 290 , 2 16  A . 2 d  189
( 1 9 6 5 )  ] ;  K e n tu c k y  [Dealers Transport 
Co. Inc. v. Battery Distr. Co., —  K y . — , 
4 02  S . W .  2 d  441 ( 1 9 6 6 ) ] ;  O k la h o m a  [Marathon Battery Co. v. Kilpatrick, —  
O k la .  — , 4 1 8  P .  2 d  9 0 0  ( 1 9 6 5 ) ] ;  T e n 
n e s s e e  [Ford Motor Co. z>. Lonon, —  
T e n n .  — , 398 S . W .  2 d  240  ( 1 9 6 6 ) ] ;  
V e r m o n t  [Deveny v. Rhccm Mfg. Co., 
319  F .  2 d  124 (2 d  C ir . 1 9 6 3 ) ] ;  a n d  
M is s i s s ip p i  [State Stove Mfg. Co. v. 
Hodges, —  M is s .  — , 189 S o . 2 d  113
( 1 9 6 6 )  ].

15 S e e  “ P r o d u c t  L ia b i l i t y — H o w  t o  
M in im iz e  th e  H a z a r d s ” ( R e s e a r c h  I n 
s t i t u t e  o f  A m e r i c a  R e p o r t  to  M a n a g e 
m e n t ,  F i l e  32 , M a r c h  28, 1960, p r e 
p a r e d  b y  s t a f f  in  c o o p e r a t io n  w i th  t h i s  
a u t h o r . )
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h a s  b e c o m e  a  b y - p r o d u c t  o f  s e l f i s h  i n t e r e s t s  a c t u a t e d  b y  p l a i n t i f f s ’ 
b a r  a s s o c i a t i o n s  a n d  b y  u n i n f o r m e d  c o n s u m e r - p r o t e c t i o n  o r g a n i z a 
t io n s .  E v e n  th e  m o s t  c o m m o n , e v e r y d a y  o c c u r r e n c e  i s  s u s p e c t e d  a s  
h a v i n g  p r o d u c t s  l i a b i l i t y  “ p o t e n t i a l i t i e s t h e  u n u s u a l  a n d  u n e x p e c t e d  
c i r c u m s t a n c e s  o r  e p i s o d e s ,  i n v o l v i n g  e v e n  c a r e l e s s n e s s  o n  t h e  p a r t  o f  
t h e  u s e r  o f  a  c o n s u m e r  p r o d u c t ,  h a v e  n o w  a t t r a c t e d  t h e  i n t e r e s t  o f  
h i g h - p r i c e d  p l a i n t i f f s ’ a d v o c a t e s .  D u r i n g  t h e  p a s t  t h r e e  y e a r s  a l o n e  
t h e r e  h a s  o c c u r r e d  s u c h  a n  i n c r e a s e  in  p r o d u c t s  l i a b i l i t y  l i t i g a t i o n ,  
b a s e d  u p o n  t h e  m o s t  i n c r e d i b l e  a l l e g a t i o n s ,  t h a t  i t  i s  n o  w o n d e r  t h a t  
o u r  c o u r t s  a r e  c r o w d e d  a n d  o u r  t r i a l  c a l e n d a r s  a r e  s o  fa r  b e h i n d .  
I n d e e d ,  t h e s e  z e a l o u s  a g g r a n d i z e r s  r a n t i n g  f o r  “ m o r e  a d e q u a t e  a w a r d s ”  
h a v e  c o e r c e d  m a n y  c o u r t s  in t o  a c c e p t in g  th e  S t r ic t  L i a b i l i t y  d o c t r i n e , 18

10 L e t  u s  b r ie f ly  v ie w  a  fe w  o f  th e s e  
r e c e n t  l a w s u i t s  w h ic h  e x h ib i t  th e  c o u r 
a g e  o f  s o m e  c o u r t s  in  r e s i s t i n g  t h e  “ n o  
c h o ic e ” p r o p a g a n d a :

(1 )  A  c i g a r e t t e  l i g h t e r  is  a l le g e d  to  
h a v e  s e t  f ire  to  a n  a u to m o b i le  in  Hal
sey v. Ford Motor Co., 24  A p p . D iv . 2d  
826 , 2 6 4  N . Y . S . 2 d  16 (1 9 6 5 ) . H e r e  
th e  p la in t i f f  p u r c h a s e d  a n  a u to m o b i le  
a n d  tw o  m o n t h s  l a t e r  r e tu r n e d  th e  c a r  
to  th e  d e a le r  c o m p la in in g  t h a t  th e  c ig 
a r e t t e  l i g h t e r  d id  n o t  w o r k  p r o p e r ly .  
N e c e s s a r y  r e p a i r s  w e r e  m a d e  a n d  a p 
p a r e n t ly  th e  c ig a re t te  l ig h te r  fu n c tio n e d  
p e r f e c t ly .  A p p r o x im a t e l y  f iv e  m o n t h s  
l a t e r ,  a f t e r  th e  c a r  h a d  b e e n  d r iv e n  
a lm o s t  4 .0 00  m ile s ,  th e  p la in t i f f  a l le g e s  
t h a t ,  w h i le  t h e  c a r  w a s  p a r k e d  o n  a  
c o u n t r y  r o a d  f o r  h a l f  a n  h o u r ,  th e  
p la in t i f f ,  u p o n  o p e n i n g  t h e  d o o r  o f  t h e  
c a r  h e a r d  a  n o is e , s a w  f la m e s  s h o o t  o u t  
o f  th e  d a s h b o a r d ,  a n d  s o o n  th e  e n t i r e  
i n t e r i o r  o f  t h e  c a r  b e c a m e  e n g u l f e d  in  
f la m e s . S u i t  w a s  b r o u g h t  a g a i n s t  th e  
a u to m o b i le  m a n u f a c t u r e r  a l l e g i n g  a  de
fective c i g a r e t t e  l i g h t e r !  A  j u r y  r e 
t u r n e d  a  v e r d i c t  in  f a v o r  o f  th e  p la in 
t i f f  f o r  t h e  lo s s  o f  t h e  c a r ,  b u t  th e  N e w  
Y o r k  a p p e l l a t e  c o u r t  reversed, p o in tin g  
o u t  t h a t  s p e c u la t iv e ,  e x p e r t  e v id e n c e  
s h o u ld  h a v e  b e e n  g iv e n  n o  w e ig h t ,  
s in c e  th e  p la in t i f f  d id  n o t  p r o v e  t h a t  
t h e  c i g a r e t t e  l i g h t e r  w a s  d e fe c t iv e ,  o r  
t h a t  e v e n  a  d e f e c t iv e  l i g h t e r  c o u ld  h a v e  
i g n i t e d  th e  c a r .  T h e  C o u r t  r e m a r k e d  
t h a t  p la in t if f ’s e x p e r t  a d m it te d  o n  c ro s s -  
e x a m in a t i o n  t h a t  h e  c o u ld  n o t  f in d  
a n y t h i n g  d e f e c t iv e  a b o u t  th e  p a r t i c u l a r
p a g e  4 9 2

l i g h te r ,  t h a t  h e  d id  n o t  fe e l  q u a lif ie d  
to  ju d g e  t h a t  a  p a r t i c u l a r  c i g a r e t t e  
l i g h t e r  w a s  d e f e c t iv e  a n d  t h a t  h e  h a d  
n e v e r  seen  a  c a r  ig n ite d  by  su ch  m ea n s . 
A d m i t t e d l y ,  a  c i g a r e t t e  b u t t  c a r e l e s s 
ly  p u t  in  th e  a s h  t r a y  o r  d r o p p e d  o n  
th e  s e a t  m ig h t  h a v e  s t a r t e d  th e  f ire . 
( T h e  C o u r t  q u o te d  White v. Lehigh 
Valiev R.R. Co., 220 N . Y . 131, 135, 
136, 115 N . E . 439 , 441 (1 9 1 7 ) , t o  th e  
e f f e c t  t h a t  “ w h e n  t h e  p r e c is e  c a u s e  o f  
a n  a c c i d e n t  is  l e f t  to  c o n j e c tu r e  a n d  
m a y  b e  a s  r e a s o n a b ly  a t t r i b u t e d  t o  a  
c o n d i t io n  f o r  w h ic h  n o  l i a b i l i ty  a t 
ta c h e s  a s  t o  o n e  f o r  w h ic h  it  d o e s ,  th e n  
th e  p la in t i f f  is n o t  e n t i t l e d  t o  r e c o v e r ,  
. . .”  P l a in t i f f ’s e x p e r t  w a s  a m a z e d  to  
l e a r n  t h a t  t h e  c i g a r e t t e  l i g h t e r  w a s  
e q u ip p e d  w i th  a  t h e r m o - s a f e t y  f u s e !

(2 )  A  p o w d e r - a c tu a t e d  to o l  is  a l 
le g e d  to  h a v e  c a u s e d  a  s tu d  t o  r i c o c h e t  
in to  th e  u s e r 's  e y e , a l t h o u g h  t h e  u s e r  
w a s  a n  e x p e r i e n c e d  e le c t r i c i a n  w h o  
h a d  u s e d  th e  to o l  f o r  s e v e r a l  y e a r s ,  b u t  
h e  w a s  a p p a r e n t l y  c a r e le s s  o n  t h i s  o n e  
o c c a s io n  r e s u l t i n g  in  h is  o w n  in ju r y .  
T h e  to o l  h a d  a  p r i n t e d  s t a t e m e n t  o n  
i t s  s h ie ld ,  “ n e v e r  o p e r a t e  w i t h o u t  s e t 
t i n g  s a f e ty  c o n t r o l  to  m in im iz e  p o s 
s ib le  r i c o c h e t .”  T h e  N o r t h  C a r o l in a  
S u p r e m e  C o u r t  in  Hollenbeck v. Fast
eners Co., 267 N . C . 401 , 148 S . E .  2d  
2 87  (1 9 6 6 ) , r u le d  t h a t  p la in t i f f  d e m o n 
s t r a t e d  n o  d e f e c t  in  t h e  p r o d u c t ,  a n d  
h a d  n o t  p la c e d  a n y  r e l ia n c e  u p o n  th e  
o r a l  s t a t e m e n t  o f  th e  v e n d o r  t h a t  th e  
to o l  w a s  s a fe , if p r o p e r ly  u s e d .  D e -  

(Continued on next page.)
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a  v e r i t a b l e  H o b s o n ’s  C h o i c e . 17
W h e n  R u t h  i m m o r t a l i z e d  h e r  m o t h e r - i n - l a w ,  N a o m i ,  t w e n t y  

c e n t u r i e s  a g o  in  t h e  w o r d s ,  “ W h i t h e r  th o u  g o e s t ,  I  w i l l  g o ,”  s h e  w a s  
e x p r e s s i n g  a  d e e p ,  p e r s o n a l  c o n v i c t i o n  t h a t  N a o m i ’s  r i g h t e o u s  w a y  o f  
l i f e  w a s  w o r t h  f o l l o w i n g ,  t h a t  t h e  f r i e n d s h i p  b e t w e e n  t h e s e  t w o  
w o m e n  m u s t  c o n t in u e . But th is  w o n d e r f u l ly  c h a r m in g  B ib l i c a l  s t o r y  h a s  
u n f o r t u n a t e l y  b e e n  e x p l o i t e d ,  a n d  h a s  b e c o m e  t h e  m o n o t o n o u s  t h e m e  
o f  p l a i n t i f f s ’ t r ia l  l a w y e r s  a n d  c e r t a i n  c o n s u m e r  g r o u p s  c r y i n g  o u t  f o r  
t h a t  d a y  w h e n  t h e  w o r l d  w i l l  b e  r e s c u e d  f r o m  p r e d a t o r y  p r o d u c t  
m a n u f a c t u r e r s . 18 O u r  c o u r t s  a r e  a s k e d  b y  t h e s e  e x p l o i t e r s  t o  a c c e p t ,  
“ W h it h e r  t h o u  g o e s t ,  I  w i l l  g o , ” a n d  f o l l o w  u n q u e s t io n in g ly  th e  p la in 
t i f f - o r i e n t e d  d e c i s i o n s  o f  c e r t a i n  j u d g e s ,  m a n y  o f  w h o m  h a v e  b e e n  
h o n o r e d  b y  p l a i n t i f f s ’ b a r  a s s o c i a t i o n s .  H a r r i e d  j u d g e s  h a v e  b e e n  
i n d i v i d u a l l y  c o u r t e d ,  g o v e r n m e n t  o f f i c i a l s  s u s p i c i o u s l y  h o n o r e d ,  a n d  
c o n s u m e r  g r o u p s  f e t e d ,  in  t h e  b e l i e f  t h a t  t h e y  w i l l  a l s o  r e s p o n d ,  “ I 
w i l l  g o , ”  t o  t h e  c o n s t a n t  p o u n d i n g s  o f  p l a i n t i f f s ’ a d v o c a t e s ,  w h o  r e a d i ly  
“ g o e t h . ” P l a i n t i f f s ’ l e a d e r s h i p  i s  i n d e e d  d e d i c a t e d ,  r e s o u r c e f u l ,  a n d
(Footnote 16 continued.)
f e n d a n t ’s m o t io n  f o r  a  n o n - s u i t  w a s
g r a n t e d ,  a n d  a f f irm e d  o n  a p p e a l .

(3 )  A  u s e d  w o o d e n  s t e p l a d d e r  to  
w h ich  th e  p la in t i f f -p u r c h a s e r  h a d  n a ile d  
s t r i p s  o f  w o o d  o n  t h e  b o t t o m  o f  b o th  
f r o n t  a n d  b a c k  le g s ,  is  a l le g e d  to  h a v e  
c o l l a p s e d  a s  i t s  l e f t  r e a r  l e g  b r o k e  a n d  
p la in t i f f  w a s  in ju r e d .  D e f e n d a n t ’s e x 
p e r t  t e s t i f i e d  t h a t  i t  w a s  w r o n g  f o r  
p la in t i f f  to  h a v e  d r iv e n  n a i l s  in to  th e  
w o o d  s in c e  i t  w e a k e n e d  th e  w o o d ;  a n d  
a l s o  i t  w a s  w r o n g  f o r  p la in t i f f  to  h a v e  
p u t  c l e a ts  o n  t h e  b o t t o m  o f  th e  la d d e r ,  
t h e r e b y  c a u s in g  th e  l a d d e r  to  t e e t e r -  
t o t t e r  o n  a n  i r r e g u l a r  s u r f a c e ,  Erick
son v. Sears Roebuck & Co., SO C al. 
R p t r .  143, 2 40  C a l. A p p . 2 d  793 (1 9 6 6 ) . 
T h e  C a l i f o r n ia  c o u r t  a f f irm e d  t h e  t r i a l  
j u d g e ’s i n s t r u c t i o n s  to  t h e  j u r y  t o  r e 
t u r n  a  v e r d i c t  f o r  th e  d e f e n d a n t s ,  a n d  
d e c la r e d  t h a t  S t r i c t  L i a b i l i t y  in  T o r t  
r e q u i r e s  n o t  o n ly  p r o o f  o f  “ d e f e c t ,” 
b u t  a l s o  p r o o f  t h a t  t h e  p r o d u c t  w a s  
u s e d  in  a  m a n n e r  i n te n d e d  b y  th e  
p r o d u c t  m a n u f a c tu r e r .

(4 )  A n  au to m o b ile , w h ic h  s u b se q u e n t 
to  t h e  a c c id e n t  w a s  ju n k e d ,  w a s  a l 
le g e d  to  h a v e  h a d  a  d e f e c t iv e  t i r e  
w h ic h  b le w  o u t  a n d  i n ju r e d  p la in t i f f -  
d r i v e r  in  Shramek v. General Motors 
Corp., 69 111. A p p . 2 d  72, 2 16  N . E .  2 d

244  (1 9 6 6 ) . T h e  I l l in o is  A p p e lla te  C o u r t  
a f f irm e d  e n t r y  o f  s u m m a r y  j u d g m e n t  
in  f a v o r  o f  d e f e n d a n t  t i r e  m a n u fa c tu re r  
a n d  d e fe n d a n t a u to m o b ile  m a n u fa c tu re r  
b ec au se , in the absence of the tire, th e  
“ p la in t i f f  w il l  n o t  b e  a b le  to  p r o v e ,  d i 
r e c t l y  o r  i n f e r e n t i a l ly  th e  e s s e n t i a l  e le 
m e n t s  o f  h is  c a s e ;  t h a t  is , ( 1 )  t h a t  
th e  a c c id e n t  w h ic h  r e s u l t e d  in  h is  in 
j u r i e s  w a s  c a u s e d  b y  a  t i r e ,  a n d  (2 )  
t h a t  s a id  t i r e  w a s  d e f e c t iv e .”  T h e  
C o u r t  e m p h a s iz e d  t h a t  “ th e  c o r n e r 
s to n e  o f  p la in t i f f 's  c a u s e  o f  a c t i o n  is  
th e  e x i s t e n c e  o f  a  d e f e c t  in  th e  t i r e  
a t  t h e  t im e  i t  l e f t  t h e  c o n t r o l  o f  th e  
m a n u f a c t u r e r  o r  s e l l e r .”

17 H o b s o n ’s C h o ic e  is  a n  e x p r e s s io n  
w h ic h  m e a n s  n o  c h o ic e  a t  a l l . I t  is  d e 
r iv e d  f r o m  t h e  p r a c t i c e s  o f  a n  e c c e n 
t r i c  E n g l i s h  in n k e e p e r  a n d  c a r r i e r  
T h o m a s  H o b s o n  (1 5 4 4 -1 6 3 1 ) w h o  p o s 
s e s s e d  a  s t a b le  o f  4 0  h o r s e s ,  b u t  a l 
w a y s  co m p e lled  th e  t r a v e le r  to  “ c h o o se” 
th e  h o r s e  n e a r e s t  t h e  s t a b le  d o o r .  
T h u s ,  h e  w a s  a b le  t o  e x e r c i s e  a l l  h is  
h o rse s . Spectator No. 509 (O c t .  14, 
1 7 1 2 ).

18 S e e  W a r r e n  F r e e d m a n ,  “ P r o d u c t s  
L i a b i l i t y ,” New York Law Journal 
A p r i l  4, 1960, p . 1. S e e  a l s o  W a r r e n  
F re e d m a n , “ D R I  M o n o g ra p h  o n  P r o d 
u c t s  L ia b i l i t y ”  (1 9 6 3 ) .
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g e a r e d  t o  t h e  o l d - f a s h i o n e d  “ p r o f i t  m o t i v e , ” t h a t  i s ,  “ f o l l o w  u s  a n d  
g e t  r i c h ,”  t h e y  c r y .  T h e  B i b l i c a l  R u t h  w o u l d  n o t  h a v e  f o l l o w e d !

L e t  u s  n o w  e x a m i n e  s e v e r a l  r e c e n t  “ i n n o v a t i o n s ”  e n g r a f t e d  b y  
p l a i n t i f f s ’ a d v o c a t e s  u p o n  t h e  l a w  o f  p r o d u c t s  l i a b i l i t y ,  in  e x p l o i t a t i o n  
o f  a  R u t h - N a o m i  f r i e n d s h i p :

I . P r i v i t y  o f  C o n t r a c t  I s  D e a d : T h e  C i t a d e l  H a s  B e e n  
A s s a u l t e d !

I I .  S t r i c t  L i a b i l i t y  in  T o r t  I s  t h e  L a w  o f  t h e  L a n d ;  T h e r e  I s  
N o  S u c h  T h i n g  A s  a  S a f e  P r o d u c t !

I I I .  L i a b i l i t y  W i t h o u t  F a u l t  I s  D e s i r a b l e  ; W h y  W o r r y  A b o u t  
W h o  I s  L e g a l l y  t o  B l a m e ?

I V .  “ D e f e c t ” in  a  P r o d u c t  I s  I n f e r r e d  f r o m  t h e  N a t u r e  o f  t h e  
I n j u r y  o r  L o s s ; E v e r y  P r o d u c t  I s  R e a l l y  D e f e c t i v e !

V .  T h e  U n i f o r m  C o m m e r c i a l  C o d e  C a n n o t  R e s t r i c t  D e v e l 
o p i n g  P r o d u c t s  L ia b i l i t y  L a w : “ W h it h e r  T h o u  G o e s t ,  I  W i l l  G o !”

I. Privity of Contract
“ P r i v i t y ” i s  t h e  c o n n e c t i o n  o r  r e l a t i o n s h i p  w h i c h  e x i s t s  b e t w e e n  

t w o  o r  m o r e  p a r t ie s  to  a  t r a n s a c t io n . S i n c e  McPherson v. Buick Motor 
C o .19 i t  h a s  n o t  b e e n  a n  e s s e n t i a l  i n g r e d i e n t  in  a  c a u s e  o f  a c t i o n  in  
n e g l i g e n c e ,  b u t  i t s  i m p o r t a n c e  in  t h e  w a r r a n t y  c a u s e  o f  a c t i o n  w a s  
s t r e s s e d  b y  t h e  N e w  Y o r k  C o u r t  o f  A p p e a l s  f o r t y - f o u r  y e a r s  a g o . 20 
I n  t h e  p a s t  s e v e r a l  y e a r s  t h e  c o u r t s  h a v e  b e e n  i n c l i n e d  t o  v i e w  “ p r i v i t y  
o f  c o n t r a c t ” a s  a n a c h r o n is t ic  in  a n  a g e  o f  h ig h - p o w e r e d  p r o d u c t  a d v e r t i s in g  
b e c a u s e ,  i t  i s  a r g u e d ,  t h e  p u b l i c  i s  n o  l o n g e r  c o n t e n t  t o  p u r c h a s e  t h e  
b r a n d  p r o d u c t  b y  r e f e r e n c e  t o  t h e  r e l a t i o n s h i p  b e t w e e n  v e n d o r  a n d  
p u r c h a s e r .21 J u d g e  C a r d o z o ’s  “ a s s a u l t  u p o n  t h e  c i t a d e l  o f  p r i v i t y ” 
c u l m i n a t e d  in  a n  e x t e n s i o n  o f  t h e  b e n e f i t s  o f  p r i v i t y  t o  p e r s o n s  o t h e r  
t h a n  t h e  p u r c h a s e r .  T h e  U n i f o r m  C o m m e r c i a l  C o d e 22 e x t e n d e d  t h e  
s e l l e r ’s  w a r r a n t y 23 t o  a n y  n a t u r a l  p e r s o n  w h o  i s  in  t h e  f a m i l y  o r  in  
t h e  h o u s e h o l d  o f  t h e  b u y e r ,  o r  w h o  i s  a  g u e s t  in  h i s  h o m e , 24 i f  i t  i s

19 2 1 7  N . Y . 382 , 111 N . E .  2 d  1050 
(1 9 1 6 ) .

20 Chyskv v. Drake Bros. Co., 235 
N . Y . 468 , 139 N . E .  576 (1 9 2 3 ) .

21 C o m p a r e  th e  v ie w  o f  th e  R h o d e
I s l a n d  S u p r e m e  C o u r t  in  Henry v. John
W. Eshelman & Sons, —  R . I .  —-, 209  
A . 2 d  46  (1 9 6 5 ) ,  w h ic h  e x p r e s s l y  r e 
f u s e d  to  d i s c a r d  p r iv i t y  o f  c o n t r a c t  in  
a  b r e a c h  o f  w a r r a n t y  c a s e .  S e e  a l s o  Harnischfeger Corp. v. Harris, —- A la . 
— •, 190 S o . 2 d  2 8 6  (1 9 6 6 ) ,  u p h o ld in g  
p r iv i t y  o f  c o n t r a c t  u n t i l  s u c h  t im e  a s  
t h e  l e g i s l a tu r e  e f f e c tu a t e s  a  c h a n g e .
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22 S e c t io n  2 -3 1 8  th e r e o f .
23 N o t e  t h a t  C a l i f o r n ia  a d o p t e d  t h e

U n i f o r m  C o m m e rc ia l C o d e  w ith o u t  § 2 - 
318. S e e  L a s c h e r ,  “ S t r i c t  L i a b i l i t y  in  
T o r t  f o r  D e f e c t iv e  P r o d u c t s :  T h e
R o a d  to  a n d  P a s t  V a n d e r m a r k ,”  38  
Southern California Law Revieiv 30  
(1 9 6 5 ) .

21 S ee  Hochgcrtel v. Canada Dry Corp., 
409  P a .  610, 187 A . 2 d  575 (1 9 6 3 ) , d e 
c id e d  b y  th e  S u p r e m e  C o u r t  o f  P e n n 
s y lv a n ia ,  t h e  f i r s t  s t a t e  t o  e n a c t  th e  
U n i f o r m  C o m m e r c ia l  C o d e . J u s t i c e  

(Continued on next page.)
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r e a s o n a b l e  t o  e x p e c t  t h a t  s u c h  p e r s o n  m a y  u s e ,  c o n s u m e ,  o r  b e  
a f f e c t e d  b y  t h e  p r o d u c t ,  a n d  w h o  i s  in j u r e d  in  p e r s o n  b y  t h e  b r e a c h  
o f  t h e  w a r r a n t y . 25 I n  1 9 6 3  i t  w a s  p r e d i c t e d  26 t h a t  t h e  c o u r t s  w o u l d  
a p p l y  t h i s  l i m i t a t i o n  s e n s i b l y ,  a n d  n o t  u n e q u i v o c a l l y  r e n o u n c e  t h e  
v i r t u e s  o f  “ p r i v i t y ” 27 w h i c h ,  f o r  e x a m p l e ,  w o u l d  j u s t i f i a b l y  b a r  a  
w a r r a n t y  c a u s e  o f  a c t i o n  t o  a n  i n j u r e d  s t r a n g e r ,  p a s s e r b y ,  o r  m e r e  
b y s t a n d e r ,  w h o s e  s u i t  s h o u l d  n o t  b e  b a s e d  u p o n  w a r r a n t y ,  b u t  u p o n  
n e g l i g e n c e ,  i f  a n y . 28

I n  C o n n e c t i c u t  r e c e n t l y  a  g o l f e r  o n  t h e  1 7 t h  g r e e n  w a s  f a ta l ly  
i n j u r e d  b y  a  p a r k e d  a u t o m o b i l e  w h i c h  r a n  d o w n  a n  i n c l i n e ,  w h e r e  
i t  h a d  b e e n  p a r k e d  b y  t h e  v e h i c l e  o w n e r  w h o  a l l e g e d  t h a t  h e  h a d  
p r o p e r l y  p a r k e d  t h e  c a r  b u t  t h a t ,  d u e  t o  a n  a l l e g e d  d e f e c t  in  t h e  
l o c k i n g  m e c h a n i s m  o f  t h e  g e a r ,  t h e  g e a r  d id  n o t  l o c k . 29 T h e  p l e a d i n g s  
d id  n o t  c l e a r l y  r e v e a l  w h e t h e r  s u c h  a  d e f e c t  in  t h e  v e h i c l e  e x i s t e d ; 
b u t  d e f e n d a n t ’s  d e m u r r e r  w a s  n o t  s u s t a i n e d . 30 T h e  C o n n e c t i c u t  C o u r t
(Footnote 24 continued.)
E a g e n  p o in t e d  o u t  t h a t  P e n n s y lv a n i a  
c o u r t s  “ d id  n o t  o u t r i g h t l y  r e j e c t  th e  
‘p r iv i t y  o f  c o n t r a c t ’ r u le ,  . . .”

28 N o t e  t h a t  t h e  l a n d m a r k  N e w  Y o r k  
c a s e  o f  Greenberg v. Lorens, 9  N . Y . 2 d  
195, 213 N . Y . S. 2 d  39, 173 N . E .  2 d  
773 (1 9 6 1 )  m e r e l y  e x te n d e d  t h e  b e n e 
f i ts  o f  w a r r a n t y  to  t h e  d a u g h t e r  o f  th e  
p u r c h a s e r .  A  y e a r  l a t e r  in  Randy Knit
wear Inc. v. American, 11 N . Y . 2 d  5, 
226  N . Y . S . 2 d  303 , 181 N . E . 2 d  399 
(1 9 6 2 ) ,  th e  c o n c u r r in g  o p in io n  o f J u d g e  
F r o e s s e l  e m p h a s iz e d  t h a t  t h e  r e q u i r e 
m e n t  p r i v i t y  h a d  n o t  b e e n  d is p e n s e d .

26 W a r r e n  F r e e d m a n ,  “ E x t e n s i o n  o f  
B e n e f i t s  o f  W a r r a n t y :  A  R e b i r t h  o f  
P r i v i t y  o f  C o n t r a c t  in  N e w  Y o r k ,”  
Insurance Law Journal, M a y  1963, p. 
276.

27 S e e  c a s e s  s e t  f o r t h  in  f o o tn o t e  16.
28 S ee  Berson v. Don Alien Motors, 

2 3  A p p . D iv . 2 d  530 , 2 56  N . Y . S . 2 d  
643  (1 9 6 5 ).

29 Mitchell v. Miller, 26  C o n n . S up . 
142, 2 1 4  A . 2 d  694 (1 9 6 5 ) . C o m p a r e  
t h e  in c id e n t  r e f e r r e d  to  in  f o o tn o te  5 
c o n c e r n in g  th e  s p e e d o m e te r  o n  th e  
F o r d  a u to m o b i le !

30 T h e  Mitchell c a s e , c i te d  a t  f o o t 
n o t e  29, w h i le  r e p r e s e n t i n g  a  d e c id e d  
minority o f  a u th o r i t y ,  is  a  f i t t i n g  e x 
a m p le  o f  t h e  e f f o r t s  o f  a  s m a l l  n u m b e r  
o f  c o u r t s  ( u n d e r  th e  g u i s e  o f  a  s e lf -  
p ro fe s se d , “ so u n d  p u b lic  p o lic y ” ) w h ic h
PRODUCTS LIABILITY TODAY

p e r m i t  t h e  t h i r d  p a r t y  b y s t a n d e r  to  
s u e  th e  p r o d u c t  m a n u f a c tu r e r  d i r e c t ly .  
I n  t h i s  c a s e  t h e  d e f e n d a n t  h a d  p e r 
h a p s  im p r u d e n t ly  p a r k e d  a  1962 B u ic k  
v e h ic le  o n  a n  in c l in e  in  t h e  p a r k in g  
a r e a  o f  t h e  W a l l i n g f o r d  C o u n t r y  C lu b , 
w h ic h  o v e r lo o k e d  t h e  1 7 th  f a i r w a y  o f  
th e  g o l f  c o u r s e .  D e f e n d a n t  a l le g e d  
t h a t  h e  h a d  p la c e d  t h e  h y d r a m a t i c  
t r a n s m i s s io n  g e a r  s h i f t  l e v e r  in  “ p a r k ”  
a n d  h a d  lo c k e d  a l l  t h e  d o o r s  o f  th e  
c a r .  S o m e  t im e  t h e r e a f t e r  th e  c a r  
r o l l e d  d o w n  th e  in c l in e ,  s t r i k in g  th e  
d e c e d e n t  w h o  w a s  p la y in g  g o l f  o n  t h e  
1 7 th  f a i r w a y .  I t  w a s  a l le g e d  t h a t  th e  
B u ic k  a u to m o b i le  h a d  a  “ d e f e c t ” , to  
w i t :  t h e  f a i lu r e  o f  th e  t r a n s m i s s io n  
to  lo c k  in  “ P a r k . ”  T h e  C o n n e c t i c u t  
c o u r t  a d m i t t e d  th a t ,  a c c o r d in g  t o  th e  
C o m p la in t ,  t h e  d e c e d e n t  “ c o u ld  ( n o t )  
r e a s o n a b ly  h a v e  b e e n  a n t i c i p a te d  b y  
t h i s  d e f e n d a n t  t o  h a v e  b e e n  o n e  w h o  
w o u ld  u s e , o c c u p y  o r  s e rv ic e  t h e  o p 
e r a t i o n  o f  t h e  a u to m o b i le .”  A t  2 1 4  A . 
2 d  696. A n d ,  d e s p i te  th e  S t r i c t  L i a 
b i l i ty  in  T o r t  d o c t r i n e  o f  a  “ u s e r ”  o r  
“ c o n s u m e r ,”  t h e  C o u r t  d e t e r m in e d  to  
g iv e  a  c a u s e  o f  a c t i o n  a g a in s t  t h e  a u t o 
m o b i le  m a n u f a c tu r e r  to  t h i s  c a s u a l ,  i n 
n o c e n t  b y s t a n d e r !  T h e  C o n n e c t i c u t  
c o u r t ,  i t  is  r e s p e c t f u l l y  s u b m i t t e d ,  ( a )  
t o t a l l y  i g n o r e d  th e  l e a d in g  1964 C o n 
n e c t i c u t  c a s e  d e n y in g  r e c o v e r y  t o  a  
n o n - u s e r ,  to  w i t :  Kuschy v. Norris, 25 

(Continued on next page.)
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w a s  o v e r - a n x i o u s  t o  b r i d g e  t h e  g a p  o f  p r i v i t y  a n d  c o m p e n s a t e  t h e  i n 
n o c e n t  b y s t a n d e r ,  w h o  m i g h t  h a v e  a  v a l i d  n e g l i g e n c e  a c t i o n  a g a i n s t  
t h e  a u t o m o b i l e  o w n e r ; h o w e v e r ,  t h i s  b y s t a n d e r  i s  h a r d l y  a  “ f o r e 
s e e a b l e  p l a i n t i f f ”  f r o m  t h e  v i e w  o f  t h e  p r o d u c t  m a n u f a c t u r e r .  I n  a n 
o t h e r  c a s e ,  h o w e v e r ,  C o n n e c t i c u t  d e n i e d  r e c o v e r y  t o  a n  i n j u r e d  m e m 
b e r  o f  t h e  p u b l i c  u p o n  b r e a c h  o f  w a r r a n t y  b e c a u s e  t h e  i n j u r e d  p e r s o n  
w a s  not “ in  th e  c o n te m p la t io n  o f  t h e  p a r t i e s  t o  t h e  c o n t r a c t ” a n d  w o u l d  
not b e  “ e x p e c t e d  t o  u s e ,  o c c u p y ,  o r  s e r v i c e  t h e  u s e d  a u t o m o b i l e . ” 31 T h e  
m a j o r i t y  o f  c o u r t s 32 d o  not e x t e n d  t h e  b e n e f it s  o f  w a r r a n t y  t o  c a s u a l  
t h ir d  p a r t y  b y s t a n d e r s  w h o  h a v e  n o  r e l a t i o n s h i p  t o  t h e  p u r c h a s e r  o r  t o  
t h e  p r o d u c t  m a n u f a c t u r e r .33 I t  i s  o f  i n t e r e s t  t o  n o t e  t h a t  S e c t i o n  
4 0 2 A  o f  t h e  Restatement (Second), Torts, t h o u g h  d e l i n e a t i n g  s t r i c t  
l i a b i l i t y  in  t o r t ,  e x p r e s s e s  n o  o p i n i o n  a s  t o  t h e  a p p l i c a t i o n  o f  t h e  S e c 
t i o n  t o  p e r s o n s  o t h e r  t h a n  t h e  u l t i m a t e  u s e r  o r  c o n s u m e r  o f  t h e  
p r o d u c t .34

T h e  b u y e r ’s  reliance u p o n  t h e  s e l l e r ’s  s k i l l  o r  j u d g m e n t 35 i s  a n  
e s s e n t i a l  e l e m e n t  o f  t h e  w a r r a n t y  c a u s e  o f  a c t i o n  a n d  p r e s u p p o s e s  t h e
(Footnote 30 continued.)
C o n n . S u p . 383 , 206  A . 2 d  275 (1 9 6 4 ) , 
a n d  ( b )  r e s t e d  i t s  d e t e r m in a t i o n  u p o n  
a  single, o p p o s in g  c a s e  in  t h e  S t a t e  o f 
M ic h ig a n ,  to  w i t :  Pierce field v. Rem
ington Arms Co., 375 M ic h . 8 5 , 133 
N . W .  2 d  129 (1 9 6 5 ) .

I t  sh o u ld  be n o te d  th a t  in  th e  Kitschy 
c a s e ,  th e  C o n n e c t i c u t  c o u r t  e x p r e s s l y  
d is t in g u is h e d  le a d in g  C o n n e c tic u t c a se s  
o f Hamon v. Digliani, 148 C o n n . 710, 174 
A . 2d  294  (1 9 6 1 ) ,  a n d  Connolly v. Hagi, 
24 C on n . S u p . 198, 188 A . 2 d  884 (1 9 6 3 ) , 
a s  w e ll a s  th e  N e w  J e r s e y  la n d m a r k  d e 
c is io n  o f Henningsen v. Bloomfield Mo
tors Inc., c i te d  a t  fo o tn o te  14, b y  f la tly  
s ta t in g  th a t  “n o  r e p o r te d  ca se s  c a n  be 
fo u n d  w h ic h  e x te n d  th e  b en e fits  to  th e  
m e m b e rs  o f  th e  p u b lic ,” Hamon v. Dig
liani, a t  206  A . 2d  276. In d e e d  th e  fa m ed  
Henningsen ca se  le f t  o p en  th e  q u e s tio n  
w h e th e r  a  w a r r a n ty  o u g h t to  r u n  to  
m e m b e rs  o f th e  p u b lic  a n d  b y s ta n d e rs  
w h o  a r e  in  th e  p a th  o f  h a rm  fro m  a  d e 
fe c tiv e  a u to m o b ile .

31 Kuschy v. Norris, c ite d  a t  fo o tn o te  
30, w h ic h  fo u n d  “ n o  r e p o r te d  ca se s  . . . 
w h ic h  e x te n d  th e  b en e fits  to  m e m b e rs  o f 
th e  p u b lic .”  T h e  C o n n e c tic u t c o u r t  e x 
p re s s ly  d is t in g u is h e d  Hamon v. Digliani, 
c ite d  a t  fo o tn o te  30, a n d  Connolly v. 
Hagi, c i te d  a t  fo o tn o te  30, a s  w e ll a s  th e
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fa m e d  N e w  J e r s e y  Henningsen case , c ite d  
a t  f o o tn o t e  14.

32 S e e  Berzon v. Don Allen Motors 
Inc., c i te d  a t  fo o tn o te  2 8 ;  Rodrigues v. 
Shell’s City Inc., 141 S o . 2d  590 ( F la .  
A p p . 1 9 6 2 ) , an d  Mull v. Colt Co., 31
F . R . D . 154 (D . S . D . N . Y . 1 9 6 2 ).

33 N o te  J u s t ic e  O ’H a r a ’s v ig o ro u s  d is 
s e n t in  Piercefield v. Remington Arms 
Co., a t  fo o tn o te  6.

34 Rodrigues v. Shell’s City Inc., c i te d  
a t  f o o tn o te  32. T h e  in ju r y  o r  lo s s  m u s t  
b e  a  f o r e s e e a b l e  r i s k  o f  t h e  m a n u 
f a c t u r e r ’s e n te r p r i s e .  T h e  F l o r i d a  D is 
t r i c t  C o u r t  o f  A p p e a ls  in  1965 o p in e d  
a t  141 S o . 2 d  5 9 1 : “ W h a t e v e r  in r o a d s  
h a v e  b e e n  m a d e  in  r e c e n t  y e a r s  t o 
w a r d  l i b e r a l i z in g  th e  a v a i l a b i l i t y  o f  th e  
im p l ie d  w a r r a n t y  a c t i o n  a g a i n s t  o n e  
n o t  in  p r iv i t y  w i t h  t h e  in ju r e d ,  th e  
c o u r t s  o f  th i s  s t a t e  h a v e  n e v e r  r e l a x e d  
th e  r e q u i r e m e n t  t h a t  t h e  i n ju r e d  b e  a  
u s e r  o f  th e  p r o d u c t  in v o lv e d .”

33 S e e , f o r  e x a m p le ,  U n i f o r m  C o m 
m e r c i a l  C o d e  § 2 -314 . N o t e  Janko v. 
Roux /  list rib. Co., 124 O h io  S t .  48, 162 
N . E .  2 d  124 (1 9 5 9 ) d is m i s s in g  p la in 
t i f f ’s a p p e a l  f o r  f a i lu r e  to  s h o w  r e l i 
a n c e  u p o n  a n y  e x p r e s s  w a r r a n t y .  S e e  
a l s o  Wilken v. Holland, 343 F .  2 d  147 
(4 th  C ir . 1 9 6 5 ) , o n  t h e  i s s u e  o f  r e l ia n c e  
u p o n  a  w a r r a n ty .
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e x i s t e n c e  o f  s o m e  r e l a t i o n s h i p  b e t w e e n  b u y e r  a n d  s e l l e r .  T h a t  “ r e l a 
t i o n s h i p , ”  h o w e v e r ,  m a y  b e  “ e x t e n d e d ” t h r o u g h  m a n y  p e r s o n s  o r  
p a r t i e s  w h o  a r e  d e e m e d  m e r e  c o n d u i t s ,  in  t h e  s e n s e  t h a t  t h e y  d o  n o t  
“ b r e a k  t h e  c o n n e c t i o n ” b e t w e e n  b u y e r  a n d  s e l l e r .  I t  i s  w e l l  t o  n o t e  
t h a t  D e a n  P r o s s e r  in  h i s  1 9 6 0  a r t i c l e ,  “ T h e  A s s a u l t  U p o n  t h e  C it a d e l” 36 
o p i n e d : “ N o  o n e  d o u b t s  t h a t  u n l e s s  t h e r e  i s  p r i v i t y ,  l i a b i l i t y  t o  t h e  
c o n s u m e r  m u s t  b e  in  t o r t  a n d  n o t  in  c o n t r a c t . ” A c c o r d i n g l y ,  a l t h o u g h  
t h e  c i t a d e l  o f  p r i v i t y  m a y  h a v e  b e e n  s u c c e s s f u l l y  a s s a u l t e d ,  p r i v i t y  i s  
n o t  d e a d  !37 L e t  u s  n o t  b u r y  “ p r i v i t y ”  p r e m a t u r e l y  a n d  c e r t a i n l y  n o t  
w i t h o u t  p r o p e r  r e g a r d  f o r  t h e  i n t e r e s t s  o f  a l l  p a r t i e s  t o  t h e  t r a n s a c t i o n .

II. Strict Liability in Tort
S t r i c t  L i a b i l i t y  in  T o r t  r e p r e s e n t s  a  d i s t i n c t l y  minority  p o s i t io n 38 

w h i c h  b e g a n  t o  t a k e  s h a p e  in  1 9 6 0  w h e n  t h e  Henningsen39 c a s e  w a s  
d e c i d e d  in  N e w  J e r s e y .  H o w e v e r ,  t h e  N e w  J e r s e y  S u p r e m e  C o u r t  s u b 
s e q u e n t l y  e x p r e s s e d  s e c o n d  t h o u g h t s  o n  t h e  s u b j e c t  a s  e v i d e n c e d  
b y  i t s  1 9 6 5  p r o n o u n c e m e n t s  t h a t  c o n t r i b u t o r y  n e g l i g e n c e  i s  a  v a l i d  
d e f e n s e . 40 C a l i f o r n i a ,  w h o s e  l i b e r a l  S u p r e m e  C o u r t  h a s  e n g i n e e r e d  
m a n y  p r o f o u n d  c h a n g e s  in  t h e  l a w  o f  p r o d u c t s  l i a b i l i t y , 41 h a s  n e v e r 
t h e l e s s  w e i g h e d  in  w i t h  a  s e n s i b l e  e v a l u a t i o n  o f  S t r i c t  L i a b i l i t y ,  a s  
d e l i n e a t e d  in  Drummond v. General Motors Corp.42 H e r e  C a l i f o r n i a

86 69 Yale Law Journal 1099, 1134
( 1 9 6 0 )  . S e e  a l s o  W a r r e n  F r e e d m a n  
“ P r e s c r i p t i o n  o r  E t h i c a l  D r u g s :  F a l 
la c ie s  a s  t o  W a r r a n t i e s ,  F a i l u r e  to  
W a r n  a n d  S t r i c t  L ia b i l i t y  in  T o r t , ” 21 
F ood D rug Cosm etic  L aw  J ournal  599 
( N o v e m b e r ,  196 6) a n d  Practising Lazv 
Institute Monograph ( N e w  Y o r k  1 9 6 6 ).

37 S ee  Serrano v. Riverside Dinette 
Products Co., 222 N . Y . S . 2 d  537
( 1 9 6 1 )  . “ T h e  p la in t i f f  in  h is  m e m o 
r a n d u m  in  o p p o s i t io n  to  t h e  m o t io n  
e v in c e s  a  p e n c h a n t  f o r  l i t e r a r y  p h r a s e s  
a n d  H o r a c e a n  p u r p l e  p a tc h e s  a n d  B ib 
l ic a l  q u o ta t io n s ,  a n d  c o n s t i t u t e s  h im 
s e l f  in  t h e  r o le  o f  a  jo y o u s  p a r t i c i p a n t  
a t  t h e  f u n e r a l  r i t e s  o f  t h e  ‘d o c t r i n e  o f 
p r i v i t y . ’ H o w e v e r ,  o n e  n e e d  n o t ,  in  
t h e  w o r d s  o f  t h e  p l a i n t i f f ’s b r ie f ,  b e  
g u i l ty  o f  ‘ju d ic i a l  m y o p ia ’ t o  a s c e r t a in  
t h a t  th e  d o c t r i n e  o f  p r i v i t y  is  n o t  y e t  
m o r ib u n d  a n d  t h a t  o n e  w o u ld  b e  g u i l t y  
o f  im p r o p r i e ty  if h e  a t t e m p t e d  to  c o n 
d u c t  a  f u n e r a l  w i t h o u t  a  c o r p s e .”

38 S e e  f o o tn o t e  14. S e e  a l s o  D e f e n s e  
R e s e a r c h  I n s t i t u t e  “ B r i e f  O p p o s i n g

S t r i c t  L ia b i l i t y  in  T o r t ”  (Restatement 
(Second), Torts, § 402  A )  (1 9 6 6 ) .

T e x a s  h a s  r e p e a t e d ly  r e f u s e d  to  e x 
t e n d  th e  d o c t r i n e  o f  S t r i c t  L ia b i l i ty  
b e y o n d  fo o d  c a s e s  (Decker & Sons v. 
Capps, 139 T e x . 609, 164 S . W . 2 d  828, 
1 9 4 2 ) . S ee  McKisson v. Sales Affiliates 
Inc., —  T e x .  C iv . A p p . — , —  S  W  2 d  —  
(1 9 6 6 ) ; a n d  Capetillo v. The Crosby 
County Fuel Assn., —  T e x . C iv . A p p . 
— , —  S . W .  2 d  —  (1 9 6 6 ) .

39 Henningsen v. Bloomfield Motors, 
Inc., 32 N . J .  358, 161 A . 2 d  69  (1 9 6 0 ) .

40 S e e  Maiorino v. Weco Products, 45 
N . J .  570, 214 A . 2 d  18 (1 9 6 5 ) ,  a n d  Cin- 
trone v. Herts Truck L & R Sendee, 45 
N . J .  434 , 212  A . 2 d  769 (1 9 6 5 ) .

41 S e e , f o r  e x a m p le ,  Vandermark v. 
Ford Motor Co., 61 C al. 2 d  256, 37 C a l. 
R p t r .  896, 391 P .  2 d  168 (1 9 6 4 ) ,  a n d  
Greenman v. Yuba Products Inc., 27  
C al. 2 d  57, 27 C a l. R p t r .  697, 377 P .  2 d  
897 (1 9 6 3 ) .

42 S e e  f o o tn o t e  1.
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S u p e r io r  C o u r t  J u d g e  J e f f e r s o n  c o n c l u d e d  f r o m  1 0 ,0 0 0  p a g e s  o f  t e s t i 
m o n y  b y  4 1  w i t n e s s e s  a n d  a b o u t  2 4 0  e x h ib i t s  d u r in g  1 6  w e e k s  o f  t r ia l ,  
t h a t  t h e  p r o d u c t  “ i s  n o t  d e f e c t i v e l y  d e s i g n e d  n o r  a  d e f e c t i v e  p r o d u c t , ”  
a n d  t h a t  t h e  p r o d u c t  “ m a t c h e s  a  s t a n d a r d  o f  s a f e t y  w h i c h  d o e s  n o t  
c r e a t e  a n y  u n r e a s o n a b l e  r i s k  o f  h a r m  t o  a n  a v e r a g e  d r i v e r .”  T h e  
C a l i f o r n i a  C o u r t  e m p h a s i z e d :
I t  is  a n  i n t e g r a l  p a r t  o f  t h e  la w  o f  s t r i c t  l i a b i l i ty  in  t o r t  f o r  d e f e c t iv e  p r o d u c t s  
t h a t  l i a b i l i ty  o f  th e  m a n u f a c t u r e r  a n d  s e l l e r  a t t a c h e s  only if  th e  p ro d u c t  is  b e in g  
u s e d  b y  th e  u s e r  o r  c o n s u m e r  in  a  w a y  i t  w a s  in t e n d e d  to  b e  u s e d ,  o r  is  b e in g  
h a n d l e d  in  a  n o r m a l  w a y  b y  t h e  u s e r  o r  c o n s u m e r .
C a l ifo r n ia  h o ld s  th a t  S t r ic t  L ia b i l i t y  is  N O T  absolute l i a b i l i t y ! 43

S t r i c t  L i a b i l i t y ,  in  e s s e n c e ,  r e q u i r e s  p l a i n t i f f  t o  p r o v e  t h a t  t h e  
p r o d u c t  w a s  “ U N R E A S O N A B L Y  D A N G E R O U S ” ;44 t h e  p r o d u c t  
c o n t a i n e d  a  s p e c i f i c  “ D E F E C T ” 45 o r  w a s  “ I N  A  D E F E C T I V E  C O N -

43 C h ie f  J u s t ic e  T r a y n o r  o f  th e  C a l i f 
o r n i a  S u p r e m e  C o u r t  in  32 Tennessee 
Law Review  363 , 366 , 3 6 7  (1 9 6 5 ) d e 
c l a r e d :  “ I t  s h o u ld  b e  c le a r  t h a t  th e  
m a n u f a c tu r e r  is  n o t  a n  i n s u r e r  f o r  a l l  
i n ju r i e s  c a u s e d  b y  h is  p r o d u c t s .”

S e e  a l s o  Love v. Wolf, 2 26  C a l. A p p . 
2 d  378 , 38  C a l. R p t r .  183 (1 9 6 4 ) ;  “ N o  
r u le  o f  s t r i c t  l i a b i l i ty  ( w h e t h e r  e x 
p r e s s e d  in  t e r m s  o f  b r e a c h  o f  a n  im 
p l ie d  w a r r a n t y ,  o r  in  t e r m s  o f  a  b r e a c h  
o f  a  d u t y  o f  c a r e  in  t o r t )  h a s  b e e n  a p 
p l ie d  to  a  f a i lu r e  a d e q u a t e ly  to  w a r n  
o f  th e  d a n g e r s  i n h e r e n t  in  t h e  u s e  o f  
th e  d r u g . ” O r e g o n  [Cochran v. Brooke, 
—  O re . — , 409 P . 2 d  904 (1 9 6 6 ) ; Lewis 
v. Baker, —  O r e .  — , 413  P .  2 d  400 
( 1 9 6 6 ) ] ;  a n d  T e x a s  [Cudmore v. Rich- 
ardson-Mcrrcll, Inc., —  T e x .  C iv . A p p . 
— , 398  S . W .  2 d  640  (1 9 6 5 ) ]  t a k e  th e
id e n t i c a l  p o s i t io n .

"Restatement (Second), Torts § 4 02A  
O ff ic ia l C o m m e n t  i:  “ d a n g e r o u s  to  a n  
e x te n t  b ey o n d  th a t  w h ic h  w o u ld  be c o n 
te m p la te d  b y  th e  o rd in a r y  c o n s u m e r  w h o  
p u rc h a s e s  . . . ( t h e  p ro d u c t )  w ith  th e  
o rd in a ry  k n o w le d g e  co m m o n  to  th e  c o m 
m u n ity  a s  to  i ts  c h a r a c te r is t ic s .”

I n  State Stove Mfg. Co. v. Hodges, ■—■ 
M is s . — , 189 S o . 2 d  133 (1 9 6 6 ) , th e  
S u p r e m e  C o u r t  o f  M is s i s s ip p i ,  in  a  2 6 - 
p a g e  o p in io n  w r i t t e n  b y  C h ie f  J u s t i c e  
E t h r i d g e ,  w h o  w r o t e  b o th  th e  m a j o r 
i ty  a n d  m in o r i t y  o p in io n s  (4  o f  t h e  9 
j u s t i c e s ,  i n c lu d in g  C h ie f  J u s t i c e  E t h 
r id g e ,  d i s s e n te d  in  p a r t )  h a s  r e c e n t ly
PAGE 4 9 8

c o n s t r u e d  t h e  S t r i c t  L i a b i l i t y  in  T o r t  
D o c t r in e .  T h e  C o u r t  r u le d ,  b a s e d  
u p o n  § 4 0 2 A  o f  th e  Restatement (Sec- 
cond) Torts, t h a t  th e  d o c tr in e  im p o sed  
n o  l ia b ili ty  u p o n  th e  p ro d u c t  m a n u fa c tu r 
e r  b e c a u se  ( 1 )  th e  p ro d u c t  a s  m a n u fa c 
tu re d  w as  n o t  in  a  d e fe c tiv e  co n d itio n , u n 
r e a s o n a b ly  d a n g e r o u s  to  th e  u s e r  o r  
c o n s u m e r  o r  t o  h is  p r o p e r t y ;  (2 )  th e  
p r o d u c t  w a s  n o t  e x p e c te d  to  a n d  d id  
n o t  r e a c h  th e  p u r c h a s e r  w i t h o u t  s u b 
s t a n t i a l  c h a n g e  in  th e  c o n d i t io n  in  
w h ic h  i t  w a s  s o ld ;  a n d  (3 )  th e  i n t e r 
v e n in g ,  s o le  p r o x i m a te  c a u s e  o f  th e  in 
j u r y  w a s  th e  n e g l ig e n t  f a i lu r e  o f  a  
t h i r d  p a r t y  t o  f o l lo w  th e  m a n u f a c t u r 
e r ’s i n s t r u c t i o n s  f o r  th e  in s t a l l a t i o n  o f  
th e  p r o d u c t .

45 T e s t im o n y  o f  “ spec ific  d e fe c t” m ay  
t a k e  th e  f o r m  o f  (1 )  d i r e c t  e v id e n c e  
b y  a n  e x p e r t  [Swift & Co. v. Wells, 201 
V a . 213 , 110 S . E .  2 d  203  ( 1 9 5 9 ) ] ;  (2 )  
c i r c u m s ta n t i a l  e v id e n c e  b y  a n  e x p e r t  
[LeBlanc v. Ford Motor Co., 346  M a s s .  
225 , 191 N . E . 2 d  301 ( 1 9 6 3 ) ] ;  (3 )  d i 
r e c t  e v id e n c e  b y  t h e  u s e r  o r  o t h e r  e y e 
w i tn e s s e s  o f  th e  p r o d u c t ’s f a i lu r e  o r  
m a l f u n c t io n ,  s u b s t a n t i a t e d  b y  e x p e r t  
o p in io n  e v id e n c e  [Comstock v. General 
Motors Corp., 358  M ic h . 163, 99 N . W .  
2 d  627  ( 1 9 5 9 ) ] ;  o r  (4 )  in f e r e n t i a l  e v i 
d e n c e  o f  a  s p e c if ic  d e f e c t  b y  n e g a t i n g  
a l l  o t h e r  p o s s ib le  c a u s e s  [Delta Oxygen 
Co. v. Scott, 383  S . W .  2 d  8 85  ( A r k .  
1 9 6 4 ) ] .

(Continued on next page.)
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D I T I O N ”  ;4C t h e  i n j u r y  o r  l o s s  w a s  P R O X I M A T E L Y  C A U S E D  b y  
t h e  s p e c i f i c  “ d e f e c t ”  in  t h e  p r o d u c t ; 47 t h e  p r o d u c t  “ r e a c h e d  t h e  u s e r  
o r  c o n s u m e r  in  t h e  c o n d i t i o n  in  w h i c h  i t  w a s  s o l d ” ; 48 t h e  p r o d u c t  w a s  
u s e d  in  a  m a n n e r  w h i c h  w a s  r e a s o n a b l y  f o r e s e e a b l e  ;49 a n d  t h a t  t h e  
v e r y  use o f  t h e  d e f e c t iv e  p r o d u c t  c a u s e d  t h e  i n j u r y  o r  t h e  l o s s . 50 I n d e e d ,
(Footnote 45 continued.)

I n  t h e  Jakubowski c a s e , 4 2  N . J .  177, 
199 A . 2 d  8 26  (1 9 6 4 ) ,  t h e  C o u r t  d i 
r e c t e d  t h a t  p r o o f  o f  d e f e c t  m u s t  b e  
s h o w n  b y  “ d i r e c t  e v id e n c e .”

411 W a r r e n  F r e e d m a n ,  “  ‘D e f e c t ’ in  
th e  P r o d u c t — T h e  N e c e s s a r y  B a s is  f o r  
P r o d u c t  L ia b il i ty  in  T o r t  a n d  in  W a r 
r a n ty ,”  33 Tennessee Law Review  323 
(1 9 6 6 ) .

47 W a r r e n  F re e d m a n , “ P r o d u c t s  C o m 
p e n s a t io n :  W h o ’s P u s h in g  W h o m ? ”
(A d d r e s s  o n  A u g u s t  12, 1964, b e fo re  
A B A  S e c tio n  o f  C o rp o ra tio n , B a n k in g  
a n d  B u s in e s s  L a w , N e w  Y o r k  C ity .)

T h e  is su e  o f  P r o x im a te  C a u s e  w a s  
p a r t ic u la r ly  d e lin e a te d  b y  th e  N e w  J e r 
sey  S u p re m e  C o u r t  in  Caputsal v. Lind
say Co., 48 N . J .  69, 222 A . 2 d  513, 514 
(1 9 6 6 ) : “ ‘T h e  c la im  is a  b iz a r r e  o n e  . . . . 
E a r ly  in  N o v e m b e r  1961, h e  [p la in t if f ]  
p u rc h a s e d  a  w a te r  s o f te n e r  fo r  h is  h o m e  
w h ic h  w a s  m a n u fa c tu re d , so ld  a n d  in 
s ta l le d  b y  d e fe n d a n ts . T h e  in s ta l la t io n  
w a s  c o m p le te d  on  N o v e m b e r  9  a n d  it  
fu n c tio n e d  w ith o u t d iff icu lty  u n t i l  N o 
v e m b e r  23 . . .  . V e r y  e a r ly  th a t  m o rn in g  
h e  d re w  w a te r  f ro m  a  fa u c e t  in  th e  
k i tc h e n  s in k  a n d  m a d e  co ffee . H e  d id  
n o t  lo o k  a t  th e  w a te r  a n d  co u ld  n o t sa y  
w h e th e r  i t  w a s  d isc o lo re d . H e  d r a n k  
th e  co ffee  w ith o u t  an y  ill e ffe c t. A  h a lf  
to  th re e  q u a r te r s  o f a n  h o u r  la te r ,  he 
tu rn e d  o n  a  fa u c e t  in  th e  b a th ro o m  to  
b ru s h  h is  te e th  a n d  s a w  th a t  th e  w a te r  
co m in g  f ro m  i t  w a s  b ro w n is h  o r  ru s ty  in 
c o lo r . H e  d id  n o t p u t  a n y  o f  i t  in  h is  
m o u th , b u t, a s s u m in g  t h a t  th e  w a te r  w ith  
w h ic h  h e  h a d  m a d e  th e  co ffee  w a s  s im i
la r ly  d isc o lo re d , th o u g h t  h e  h a d  been  
p o iso n e d  . . . .  A  h e a r t  a t ta c k  im m e d i
a te ly  en su e d  . . . .’ P la in t i f f  c h a rg e d  
d e fe n d a n ts  w ith  b re a c h  o f  w a r r a n ty  a n d  
n eg lig en c e . T h e  N e w  J e r s e y  S u p re m e  
C o u r t ,  r e v e r s in g  th e  ju d g m e n t  o f  th e  A p 
p e lla te  D iv is io n  a n d  r e in s ta t in g  th e  L a w  
D iv is io n ’s s u m m a ry  ju d g m e n t  fo r  d e 
fe n d a n ts  h e ld :  ‘W e  h a v e  n o  h e s ita n c y  in
PRODUCTS LIABILITY TODAY

d e te rm in in g  h e re  t h a t  p la in t if f ’s h e a r t  a t 
ta c k , c a u se d  b y  p sy c h ic  s tim u li, w as , 
u n d e r  th e  fa c ts  b e fo re  u s, so  h ig h ly  e x 
t r a o r d in a r y  a  r e s u l t  o f  a n y  c o n d u c t o f  
d e fe n d a n ts  th a t  a n y  a c ts  o r  o m iss io n s  o f  
th e i r s  sh o u ld  n o t  b e  h e ld  to  b e  th e  le g a l 
c a u se  th e r e o f .’ ”  222 A . 2d  518.

48 Restatement (Second), Torts § 402A . 
S e e  Jakubowski v. Minnesota M & M 
Co., c i te d  a t  fo o tn o te  45 a t  199 A . 2 d  8 3 1 : 
“ W h e n  a  p ro d u c t  c a n  be d a m a g e d  in  th e  
c o u rs e  o f  u se  a n d  th e re b y  b eco m e u n r e a 
s o n ab ly  d a n g e ro u s , w e  c a n n o t h o ld  th e  
m a n u fa c tu re r  l ia b le  in  w a r r a n ty  fo r  th e  
m e re  fa i lu re  o f  th e  p ro d u c t  . . . .” T h e  
Jakubowski d ec is io n  m a k e s  it  c le a r  th a t  
th e  p la in t if f  h a s  th e  b u rd e n  o f  p ro v in g  th e  
p ro d u c t  to  b e  “ d e fe c t iv e :” “ ( I ) t  is 
n e c e s s a ry  fo r  th e  p la in t if f  to  sh o w  th a t  
th e  d a n g e ro u s  co n d itio n  w h ic h  h e  c o n 
te n d s  c o n s t i tu te s  a  b re a c h  o f w a r r a n ty  
h a d  its  g e n e s is  w h e n  th e  in s t ru m e n ta l i ty  
w a s  w ith in  th e  c o n tro l  o f  th e  m a n u fa c 
tu r e r .  A c c o rd in g ly , in  th e  a b se n c e  o f  d i
re c t  ev id en c e  t h a t  th e  p ro d u c t  is  d e fe c tiv e  
b e c a u se  o f a  m a n u fa c tu r in g  flaw  o r  in 
a d e q u a te  d e s ig n , o r  o th e r  ev id en c e  w h ich  
w o u ld  p e rm it  a n  in fe re n c e  th a t  a  d a n g e r 
o u s  c o n d itio n  e x is te d  p r io r  to  sa le , i t  is 
n e c e s s a ry  to  n e g a te  o th e r  c a u se s  o f  th e  
fa i lu re  o f th e  p ro d u c t  fo r  w h ic h  th e  d e 
f e n d a n t w o u ld  n o t  b e  re sp o n s ib le , in  o r 
d e r  to  m a k e  i t  re a s o n a b le  to  in fe r  th a t  
a  d a n g e ro u s  co n d itio n  e x is te d  a t  th e  tim e  
th e  d e fe n d a n t h a d  c o n tro l .”

40 S ee  Spruill v. Boyle-Midzvay Inc., 
308 F . 2 d  79 ( 4 th  C ir . 1 9 6 2 ). ' i n  th e  
Grecnnwn ca se , c i te d  a t  fo o tn o te  14, a t  
64, th e  C a l ifo rn ia  c o u r t  e m p h a s iz e d  th a t  
th e  p la in t if f  m u s t p ro v e  th a t  “h e  w a s  in 
ju r e d  w h ile  u s in g  th e  ( p o w e r  to o l )  in  a  
w a y  i t  w a s  in te n d e d  to  be u sed . . . .”

50 S e e  U n ifo rm  C o m m e rc ia l C o d e  § 2 -  
314 a n d  a  fine  a r t ic le , R a p so n , “ P ro d u c ts  
L ia b il i ty  U n d e r  P a r a l l e l  D o c t r in e s : C o n 
t r a c t s  B e tw e e n  th e  U n ifo rm  C o m m e rc ia l 
C o d e  a n d  S t r i c t  L ia b il i ty  in  T o r t , ”  19 
Rutcjers Lazo Review 692 (1 9 6 5 ) .
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S t r i c t  L i a b i l i t y  in  T o r t  i s ,  in  r e a l i t y ,  a  t h i n l y  d i s g u i s e d  “ i m p l i e d  w a r 
r a n t y  i m p o s e d  b y  l a w , ” a g a i n s t  w h i c h  a  f e d e r a l  c o u r t  m a n y  y e a r s  a g o  
d e c l a i m e d :  “ T o  i m p l y  a  w a r r a n t y  w h i c h  i m p o s e s  a  g r e a t e r  l i a b i l i t y  
t h a n  t h e  l a w  f i x e s ,  m a y  o p e r a t e  m o s t  u n j u s t l y ,  a n d  is  r e a l l y  a  f i c t i o n  
p r o b a b l y  fa r  f r o m  t h e  a c t u a l  i n t e n t i o n s  o f  t h e  p a r t i e s . ” 61

R e c o g n i z e d  d e f e n s e s  t o  S t r i c t  L i a b i l i t y  in  T o r t 52 i n c l u d e  n o t  o n l y  
p l a i n t i f f ’s  b u r d e n  o f  p r o v i n g  a  p r i m a  f a c i e  c a s e 53 b u t  a l s o  ( a )  c o n 
t r i b u t o r y  n e g l i g e n c e , 54 ( b )  a s s u m p t i o n  o f  t h e  r i s k , 35 ( c )  a b n o r m a l  o r  
u n i n t e n d e d  u s e , 58 a n d  ( d )  i n t e r v e n i n g  c a u s e . 57 I m p l i c i t  in  t h e  l a n 
g u a g e  o f  t h e  C a l ifo r n ia  C o u r t  in  th e  Greenman58 c a s e  a r e  th e  r e q u i s i t e s  
t h a t  “ p l a i n t i f f  p r o v e  a  d e f e c t  i n  d e s i g n  a n d  m a n u f a c t u r e  o f  w h i c h  
p l a i n t i f f  w a s  n o t  a w a r e , ” a n d  “ p l a i n t i f f  p r o v e  t h a t  h e  w a s  in j u r e d  
w h i l e  u s i n g  t h e  S h o p s m i t h  ( p r o d u c t )  in  a  w a y  i t  w a s  i n t e n d e d  t o  b e  
u s e d . ” 39 I n d e e d ,  p l a i n t i f f ’s  f a i l u r e  t o  e x e r c i s e  r e a s o n a b l e  c a r e  ( o r  
c o n t r i b u t o r y  n e g l i g e n c e )  i s  a  b a r  t o  s t r i c t  l i a b i l i t y  in  t o r t . 80 T h e  Re
statement (Second), Torts61 e q u a t e s  t h i s  d e f e n s e  w i t h  “ a s s u m p t i o n  o f  
t h e  r i s k , ” p r e d i c a t i n g  n o n - l i a b i l i t y  u p o n  p l a i n t i f f ’s  v o l u n t a r y  a n d  u n 
r e a s o n a b l e  c o n d u c t  in  e n c o u n t e r i n g  a  k n o w n  d a n g e r  in  t h e  p r o d u c t .

51 Woohvorth v. Wilson, 74  F . 2 d  439, 
442 ( 5 th  C ir . 1 9 3 4 ).

52 S e e  W a r r e n  F re e d m a n , “ A r e  T h e r e  
A n y  D e fe n se s  to  S t r i c t  L ia b il i ty  in  
T o r t ? , ”  New York Law Journal ( M a y  
2 an d  3, 1 9 6 6 ) , p. 1.

53 S ee  Oppenhcimer v. Sterling Drugs 
Inc., 7 O h io  A p p . 2d  103, 219 N . E . 2d 
54 (1 9 6 4 ) , to  th e  e f fe c t t h a t  th e r e  w a s  
n o th in g  in  th e  r e c o rd  in d ic a tin g  a n y th in g  
th e  p ro d u c t  m a n u fa c tu re r  d id  o r  d id  n o t 
do  t h a t  w a s  c o n t r a r y  to  th e  standard of 
ordinary care. P la in t i f f  a c c o rd in g ly  d e 
n ie d  re c o v e ry  fo r  n e g lig e n c e  a n d  fo r  
b re a c h  o f  w a r ra n ty .

54 S ee  ca se s  c o lle c te d  in  4  A.L.R. 3rd 
501. S ee  a ls o  Kopera v. Fisher Scientific 
Co., 23 A p p . D iv . 2 d  851, 259  N . Y . S. 
2d  165 (1 9 6 5 ) .

65 S ee  Restatement (Second), Torts 
§ 4 0 2  A , an d  a lso  19 .S'. W. L. J. 61 
(1 9 6 5 ) . J u s t ic e  P e t e r s  o f th e  C a l ifo rn ia  
S u p re m e  C o u r t ,  in  h is  c o n c u r r in g  o p in io n  
in  Seely v. White Motor Co., 63 C a l. 2 d  
9 , 45 C a l. R p t r .  17, 403 P .  2 d  145 (1 9 6 5 ) , 
d e c la re d  th a t  S t r i c t  L ia b i l i ty  “ p e rm its  
th e  d e fe n se  o f a s su m p tio n  o f  th e  r i s k .” 
S ee  a ls o  McDaniel v. Williams, 23  A p p . 
D iv . 2 d  729, 257 N . Y . S . 2d  702 (1 9 6 5 ) ,
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a n d  Hogqe v. U. S. Rubber Co., —  F la . 
A p p . — So.  2d  —  (1 9 6 6 ) .

50 S ee  g e n e ra l ly  B u s h n e ll , “ I l lu s o ry  
D e fe n se  o f C o n tr ib u to r y  N e g lig e n c e  in  
P r o d u c t  L ia b il i ty ,” 12 Cleve.-Mar. L. 
Rev. 412 (1 9 6 3 ) .

57 S ee  Magee v. Wyeth Laboratories 
Inc., 214 C a l. A p p . 2 d '3 4 0 , 351, 352, 29 
C a l. R p t r .  322, 328 (1 9 6 3 ) : “ F a i lu r e  to  
fo llo w  a n  u n c h a lle n g e d  m e th o d  o f u se  
p re s c r ib e d  b y  th e  m a n u fa c tu re r  c o n s t i
tu te s  a  b re a k  in  c a u sa tio n  w h ic h  e x o n 
e r a te s  th e  m a n u fa c tu re r  f r o m  a n y  l i 
a b il i ty .”

58 59 C a l. 2 d  57, 27  C al. R p t r .  697, 377 
P . 2d  897 (1 9 6 3 ) .

69 S ee  a ls o  Colvin v. Superior Equip
ment Co., 96 A r iz .  113, 392 P . 2d  778 
(1 9 6 4 ) .

00 S ee  fo o tn o te  53. N o te  Ferraro v. 
Ford Motor Co., 423 P a .  324, 223 A . 2d  
746, 748 (1 9 6 6 ) : “ ( I ) f  th e  b u y e r  k n o w s  
o f th e  d e fe c t a n d  voluntarily a n d  un
reasonably p ro c e e d s  to  u se  th e  p ro d u c t  
o r  e n c o u n te r  a  k n o w n  d a n g e r , th is  sh o u ld  
p re c lu d e  re c o v e ry  a n d  c o n s t i tu te  a  co m 
p le te  d e fe n se  to  th e  a c tio n  ev en  in  ca se s  
o f  s t r i c t  l ia b ili ty .”

01 Restatement (Second), Torts § 4 0 2  
A , O ffic ia l C o m m e n t n.
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I n  Cintrone82 th e  h ig h e s t  N e w  J e r s e y  C o u r t  ( t h o u g h  n o t  r e f e r r i n g  t o  
S e c t i o n  4 0 2 A )  h e l d  t h a t  a  j u r y  w o u l d  f in d  t h a t  t h e  p l a i n t i f f  “ w i t h  
k n o w l e d g e  o f  t h e  d a n g e r  p r e s e n t e d  b y  d e f e c t i v e  b r a k e s  f a i l e d  t o  t a k e  
t h e  c a r e  o f  h i s  o w n  s a f e t y ,  w h i c h  a  r e a s o n a b l y  p r u d e n t  p e r s o n  w o u l d  
h a v e  t a k e n  u n d e r  t h e  c i r c u m s t a n c e s . ” I n  t h e  Maiorino62 63 64 c a s e  t h e  
h i g h e s t  N e w  J e r s e y  C o u r t  s p o k e  o f  c o n t r i b u t o r y  n e g l i g e n c e  in  i t s  
“ b r o a d  s e n s e ” a s  a  d e f e n s e  t o  a  w a r r a n t y  a c t i o n .  T h e  M i c h i g a n  C o u r t  
o f  A p p e a l s  in  Baker v. Rosemurgy84 r e n d e r e d  s u m m a r y  j u d g m e n t  f o r  
t h e  m a n u f a c t u r e r ,  d i s t r i b u t o r ,  a n d  r e t a i l  v e n d o r  o f  a  r i f le  w i t h  a n  
a l l e g e d  d e f e c t i v e  s a f e t y  m e c h a n i s m  b e c a u s e  t h e  p l a i n t i f f  ( i n j u r e d  
w h e n  h e  d r o p p e d  t h e  r i f l e )  w a s  a w a r e  o f  t h e  d e f e c t  “ t h r o u g h  t h r e e  
h u n t i n g  s e a s o n s . ” T h e  C o u r t  r u l e d ,  as a matter of law, th a t  c o n t r ib u 
t o r y  n e g l i g e n c e  b a r r e d  t h e  a c t i o n  in  s t r i c t  l i a b i l i t y .

T h e  d e f e n s e  o f  “ a b n o r m a l  u s e ”  o f  t h e  p r o d u c t  b y  th e  p la in t i f f  g o e s  
t o  t h e  q u e s t i o n  o f  f o r e s e e a b i l i t y ,  a n d  in  Preston v. Up-Right Inc.65 
t h e  C a l i f o r n i a  D i s t r i c t  C o u r t  o f  A p p e a l  a f f i r m e d  t h e  j u r y  f i n d i n g  t h a t  
n o t  o n l y  w a s  t h e  p r o d u c t  n o t  d e f e c t i v e  b u t  p l a i n t i f f ’s  i n j u r y  r e s u l t e d  
f r o m  i m p r o p e r  a b n o r m a l  u s e  o f  t h e  p r o d u c t .  C i t i n g  t h e  f a m e d  Green- 
man88 c a s e  t h e  C o u r t  r u l e d :  “ I t  i s  i n c u m b e n t  u p o n  a  p l a i n t i f f  t o  p r o v e  
t h a t  h e  w a s  i n j u r e d  while using the article in a way it was intended to be 
used, a s  a  r e s u l t  o f  a  d e f e c t  in  d e s i g n  a n d  m a n u f a c t u r e  o f  w h i c h  p l a i n 
t i f f  w a s  n o t  a w a r e  t h a t  m a d e  t h e  a r t i c l e  u n s a f e  f o r  i t s  i n t e n d e d  u s e . ” 87

62 Cintrone v. Hertz Truck Leasing & 
Renting Serv., see  fo o tn o te  40 a t  459.

63 Motoring v. Weco Products, c i te d  a t  
fo o tn o te  40 a t  5 7 4 : “ . . . ( W ) h e r e  a  
p la in t i f f  a c t s  o r  fa i ls  to  a c t  a s  a  r e a s o n 
a b ly  p r u d e n t  m a n  in  c o n n e c t io n  w ith  
th e  u s e  o f  a  w a r r a n t e d  p r o d u c t  o r  o n e  
w h ic h  c o n ie s  in to  h is  h a n d s  u n d e r  c i r 
c u m s ta n c e s  im p o s in g  s t r i c t  l i a b i l i ty  o n  
th e  m a k e r  o r  v e n d o r  o r  le s s o r ,  a n d  
s u c h  c o n d u c t  p r o x i m a te ly  c o n t r i b u t e s  
to  t h i s  in ju r y ,  h e  c a n n o t  r e c o v e r .”

64—  M ic h . A p p . — , (d e c id e d  S e p 
t e m b e r  13, 1 9 6 6 ).

05 243  C a l. A p p . 2 d  636 , 52  C a l. R p t r .  
679  (1 9 6 6 ) .

60 S e e  f o o tn o te  41. S im i l a r ly ,  th e  
U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  th e  
S e v e n th  C i r c u i t  in  Neusus v. Sponlioltz, 
—  F . 2 d  —  ( A u g . 11, 1 9 6 6 ) , a n d  a p p ly 
in g  I l l in o i s  la w , h e ld  t h a t  m is u s e  o f  th e  
p r o d u c t  e s t a b l i s h e d ,  as a matter of law, 
t h a t  t h e  in ju r e d  p la in t i f f  w a s  c o n t r i b u -  
to r i l y  n e g l ig e n t .
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Preston v. Up-Right Inc., c i te d  a t  
f o o tn o te  65 a t  639. S e e  a l s o  Brandcn- 
berg v. Weaver Mfg. Co., 222 N . E . 2d  
348 , 77  111. A p p . 2 d  374  (1 9 6 7 ) , w h ic h  
a ffirm ed  a  d i r e c t e d  v e r d ic t  f o r  th e  d e 
f e n d a n t  in  a n  a c t i o n  f o r  d a m a g e s  fo r  
in ju r i e s  s u s ta in e d  w h e n  a n  a u to m o b i le  
b u m p e r  ja c k  s l ip p e d  c a u s in g  in ju r i e s .  
C o m m e n t in g  o n  t h e  c o n c e p t  o f  s t r i c t  
l i a b i l i ty  a s  e n u n c ia te d  in  Stivada. c ited  
a t  f o o tn o t e  14, th e  C o u r t  s t a t e d  a t  222  
N . E . 2 d  3 5 0 : “Suvada is a  la n d m a r k  
d e c is io n  w h ic h  e f f e c t iv e ly  d e s t r o y s  la c k  
o f  p r iv i t y  a s  a  d e f e n s e .  I t  d e c id e s  th e  
su ff ic ien cy  o f  a  c o m p la in t .  W e  d o  n o t  
r e a d  i t  a s  p r o v i d in g  th e  o p e n  s e s a m e  
to  th e  s t r o n g b o x  o f  p r o d u c e r s  n o r  t h a t  
i t  ip s o  f a c to  e m b a lm s  a n d  la y s  t o  r e s t  
d e fe n se s  b a sed  o n  th e  fa u l t ,  m is u s e  o r  
m is c o n d u c t  o f  th e  p la in t i f f  w h ic h  c o n 
t r i b u t e d  in  w h o le  o r  in  p a r t  t o  h is  i n 
ju r i e s .  W e  d o  n o t  b e l ie v e  t h a t  i t  
h a t c h e d  a  p h i lo s o p h y  o f  l i a b i l i ty  w i t h -  

( Contained on next page.)
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I t  s h o u l d  b e  n o t e d  t h a t  a n  a l l e r g i c  r e s p o n s e  b y  t h e  u s e r  o f  t h e  
p r o d u c t  d o e s  n o t  m a k e  t h e  p r o d u c t  “ d e f e c t i v e . ” 68 ( T h e  “ d e f e c t ” i s  in  
t h e  p e r s o n ,  not in  t h e  p r o d u c t !) C o m m e n t  “ h ”  t o  Restatement (Second), 
Torts, S e c t io n  4 0 2 A ,  e x p r e s s l y  s t a t e s  t h a t  “ a  p r o d u c t  i s  n o t  in  a  d e f e c 
t i v e  c o n d i t io n  w h e n  it  is  s a fe  f o r  normal . . . c o n s u m p t io n .”  C o m m e n t  
“}” p o i n t s  o u t  t h a t  “ t h e  s e l l e r  m a y  r e a s o n a b l y  a s s u m e  t h a t  t h o s e  w i t h  
c o m m o n  a l l e r g i e s  . . . w i l l  b e  a w a r e  o f  t h e m ,  a n d  h e  i s  n o t  r e q u i r e d  
t o  w a r n  a g a i n s t  t h e m . ”  C o m m e n t  “ k ”  a d d s  t h a t  t h e  s e l l e r  o f  a  p r o d u c t  
“ is  n o t  t o  b e  h e ld  t o  s t r ic t  l i a b i l i t y  f o r  th e  u n f o r t u n a t e  c o n s e q u e n c e s . ”  
I n  Magee v. Wyeth Labs, Inc.69 th e  C a l ifo r n ia  S u p r e m e  C o u r t  in  1 9 6 3  
a g r e e d  t h a t  t h e  m a n u f a c t u r e r  m a y  “ a s s u m e  a  n o r m a l  u s e ,  a n d  i s  n o t  
l i a b l e  w h e r e  t h e  i n j u r y  i s  d u e  t o  s o m e  a l l e r g y  o r  o t h e r  p e r s o n a l  
i d i o s y n c r a s y  o f  t h e  c o n s u m e r . ”

I n  t h e  p e r s i s t e n t  p u r s u i t  o f  t h e  absolute ( e n g e n d e r e d  b y  p la in t i f f s '  
a d v o c a t e s  o f  S t r i c t  L i a b i l i t y  in  T o r t ) , 70 m a n y  c o u r t s  a n d  p a r t i c u l a r l y  
g o v e r n m e n t a l  a g e n c i e s  h a v e  s o u g h t  t o  i m p o s e  u p o n  p r o d u c t  m a n u 
f a c t u r e r s ,  l i a b i l i t y  f o r  t h e  absolute s a f e t y  o f  t h e i r  p r o d u c t s .  T h e  1 9 6 2
(Footnote 67 continued.) 
o u t  f a u l t  in  p r o d u c t s  l i a b i l i ty  c a s e s  n o r  
p e rm its  o n e  to  re c o v e r  fo r  in ju r ie s  w h ich  
a r e  p r o p e r ly  t r a c e a b l e  to  a n d  o cc asio n e d  
b y  h is  o w n  f a u l t .  P l a in t i f f  m u s t  s ti l l  
p r o v e  t h a t  i t  w a s  t h e  u n r e a s o n a b l y  
d a n g e r o u s  c o n d i t io n  o f  th e  p r o d u c t  
w h ic h  p r o x i m a te ly  c a u s e d  th e  in ju r ie s .”

S e e  a l s o  Ragain v. Rex Chainbelt, Inc., 
—  111. 2 d  — . —  N . E . 2 d  —  ( J a n .  19, 
1 9 6 7 ).

68 S e e  Kaspirowits v. Schering Corp., 
70 N . J .  S u p e r .  397 , 175 A . 2 d  658
(1 9 6 1 ) .

69 S e e  f o o tn o te  57. S e e  a l s o  Hou'ard 
v. Avon Products Inc., 155 C o lo . 445 , 
395 P .  2 d  1007  (1 9 6 4 ).

70 I n  d i s c u s s in g  S t r i c t  L ia b i l i ty ,  § 402  
B  o f  t h e  Restatement (Second) Torts 
s h o u ld  n o t  b e  o v e r lo o k e d :  “ O n e  e n 
g a g e d  in  t h e  b u s in e s s  o f  s e l l in g  c h a t 
te ls  w h o , b y  a d v e r t i s in g ,  la b e ls ,  o r  
o th e r w i s e ,  m a k e s  t o  th e  p u b l i c  a  m is 
r e p r e s e n t a t i o n  o f  a  m a t e r i a l  f a c t  c o n 
c e r n in g  th e  c h a r a c t e r  o f  q u a l i t y  o f  a  
c h a t t e l  s o ld  b y  h im  is  s u b j e c t  t o  l i a b i l 
i t y  for physical harm t o  a  c o n s u m e r  o f  
th e  c h a t t e l  c a u s e d  b y  ju s t i f i a b le  r e l i 
a n c e  u p o n  t h e  m i s r e p r e s e n t a t i o n ,  e v e n  
t h o u g h  ( a )  i t  is  n o t  m a d e  f r a u d u le n t ly  
o r  n e g l ig e n t l y ,  a n d  ( b )  th e  c o n s u m e r  
h a s  n o t  b o u g h t  t h e  c h a t t e l  f r o m  o r
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e n t e r e d  in to  a n y  c o n t r a c t u a l  r e l a t io n  
w i th  t h e  s e l l e r .”  T h i s  s e c t io n  im p o s e s  
l i a b i l i ty  f o r  f a l s e  r e p r e s e n t a t i o n s  a b o u t  
th e  p r o d u c t  w i t h o u t  r e q u i r i n g  scienter 
o r  k n o w le d g e  o f  th e  f a l s i ty  o n  th e  p a r t  
o f  th e  m a n u f a c t u r e r  o r  s e l l e r .  T h e  
A T I  h e re  a g a in  “ s te p p e d  o ff  th e  p r e c 
ip ic e ,”  a s  i t  d id  b y  p r o p o s i n g  a  le g a lly  
u n s u p p o r t a b l e  S e c t io n  552 D , th e  t e x t  
o f  w h ic h  w a s  s e t  f o r t h  in  t h e  Lonon 
c a s e ,  —  T e n n .  — , 398  S . W .  2 d  240 , 
2 4 6  (1 9 6 6 ) , d e c id e d  b y  t h e  T e n n e s s e e  
S u p r e m e  C o u r t :  “ O n e  e n g a g e d  in  th e  
b u s in e s s  o f  s e l l in g  c h a t t e l s  w h o , b y  
a d v e r t i s in g ,  la b e ls  o r  o th e r w i s e ,  m a k e s  
to  th e  p u b l i c  a  m i s r e p r e s e n t a t i o n  o f  a  
m a t e r i a l  f a c t  c o n c e r n in g  th e  c h a r a c t e r  
o r  q u a l i t y  o f  a  c h a t t e l  s o ld  b y  h im  is  
s u b j e c t  t o  l i a b i l i ty  for pecuniary loss 
c a u s e d  t o  a n o t h e r  b y  h is  p u r c h a s e  o f  
th e  c h a t t e l  in  ju s t i f i a b le  r e l ia n c e  u p o n  
th e  m i s r e p r e s e n t a t i o n ,  e v e n  t h o u g h  it  
is n o t  m ad e  f r a u d u le n t ly  o r  n e g lig e n tly .” 

S e e  a l s o  f o o tn o t e  33, Tennessee Law 
Review 341 (1 9 6 6 ) . I n d e e d  s t r i c t  l i a b i l 
i ty  c a n n o t  r e s t  u p o n  a b s e n c e  o f  f r a u d  
a n d  a b s e n c e  o f  c a re .  T h e  “ f a u l t ”  p r i n 
c ip le  is  r i g h t e o u s l y  i n g r a in e d  in  t h e  
s in e w s  o f  o u r  la w , a n d  l i a b i l i ty  s h o u ld  
n o t  b e  p r e d ic a t e d  u p o n  in n o c e n c e ,  i n 
a d v e r t e n c e ,  o r  b ia s e d  i n t e r p r e t a t i o n s  
a n d  m e a n in g s .
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a m e n d m e n t s  t o  t h e  F e d e r a l  F o o d ,  D r u g  a n d  C o s m e t i c  A c t , 71 e n a c t e d  
u n d e r  p u b l i c  h y s t e r i a  d u e  t o  i r r e s p o n s i b l e  n e w s p a p e r ,  r a d io ,  a n d  t e l e 
v i s i o n  c o v e r a g e ,  c u r b e d  t h e  p h y s i c i a n ’s  r i g h t  t o  p r e s c r i b e 72 a n d  i m 
p o s e d  u n j u s t i f i a b l e  l i a b i l i t y  a s  w e l l  u p o n  t h e  d r u g  m a n u f a c t u r e r .  T h e  
m o s t  c o m m o n  s u b s t a n c e s ,  s u c h  a s  w a t e r ,  s a l t ,  a n d  s u g a r 73 c a n  b e c o m e  
u n s a f e  a n d  e v e n  d e a d l y  t o  v a r i o u s  s e g m e n t s  o f  t h e  p o p u l a t i o n ,  b u t  
n e i t h e r  t h e  F D A  n o r  a n y  c o u r t  h a s  s o u g h t  t o  r e m o v e  t h e s e  “ p r o d u c t s ” 
f r o m  t h e  m a r k e t .  T h e  p o i n t  i s  t h a t  t h e r e  i s  n o  p r o d u c t  w h i c h  i s  s a f e  
u n d e r  a l l  c o n d i t i o n s  o f  u s e ,  a n d  i t  i s  g r o s s l y  u n f a i r  t o  t h e  p u b l i c  t o  
d e n y  t o  p a t i e n t s  a  p a r t i c u l a r  d r u g ,  f o r  e x a m p l e ,  s i m p l y  b e c a u s e  t h e  
d r u g  i s  n o t  s a f e  f o r  e v e r y o n e  n o r  w i t h o u t  s i d e  e f f e c t s .  S a f e t y  i s  r e l a 
t i v e — a  c a l c u l a t e d  r i s k  m u s t  b e  t a k e n  w h e n  any p r o d u c t  i s  a d m in is t e r e d ,  
c o n s u m e d ,  o r  u s e d .  W h e n  t h e  F D A  s e e k s  t o  r e g u l a t e  p r e s c r i p t i o n  
d r u g s  t o  t o t a l  s a f e t y ,  f o r  e x a m p l e ,  t h i s  r e s p e c t e d  f e d e r a l  a g e n c y  i g 
n o r e s  t h e  l o g i c a l  n e c e s s i t y  f o r  r e g u l a t i n g  e v e r y t h i n g  e l s e  w h i c h  a  g i v e n  
p a t i e n t  m a y  h a v e  s i m u l t a n e o u s l y  i n g e s t e d ,  c o n t a c t e d ,  o r  e v e n  b r e a t h e d .  
D i s r e s p e c t  f o r  t h e  j u d g e m e n t  o f  t h e  p h y s i c i a n  p r e s c r i b i n g  t h e  d r u g  
i s  e v i d e n t  in  s u c h  l e g i s l a t i o n ,  a n d  t h e  p r o d u c t  m a n u f a c t u r e r  i s  m a d e  
t o  f o o t  t h e  b i l l .  S t r i c t  L i a b i l i t y  in  T o r t  m u s t  n o t  b e c o m e  a  b o n a n z a  
f o r  u s e r s  o f  a  p r o d u c t  w i t h o u t  s o m e  r e c o g n i t i o n  o f  t h o s e  l e g a l  p r e r e q 
u i s i t e s  f o r  i n v o k i n g  t h e  d o c t r i n e  o f  S t r i c t  L i a b i l i t y .

III. Liability Without Fault
A  w e l l - k n o w n  p l a i n t i f f s ’ t r ia l  l a w y e r  j u s t  l a s t  y e a r  s t a t e d  in  a  

l e t t e r  t o  t h e  U .  S .  S t a t e  D e p a r t m e n t  : “ T h e  p r i n c i p l e  o f  l i a b i l i t y  w i t h 
o u t  f a u l t  c o n t r a v e n e s  l e g a l  t r a d i t i o n  t h a t  g o e s  b a c k  c e n t u r i e s . ” 74 

T h is  a d v o c a t e  a ls o  p o in t e d  o u t  th a t  a b s o lu te  l i a b i l i t y  is  “ a  f la g r a n t  
d e v i a t i o n  f r o m  A m e r i c a n  j u d i c i a l  p r i n c i p l e s  o f  l i a b i l i t y  b a s e d  o n  f a u l t .”  
T h e r e  i s  i n d e e d  h i s t o r i c a l  s u p p o r t  f o r  t h i s  p o s i t i o n ,  a  c r o w n i n g  t r iu m p h  
o f  r e a s o n  a n d  m o r a l i t y :  l i a b i l i t y  f o r  “ f a u l t ” i s  p r e d i c a t e d  u p o n  t h e  
a x i o m  t h a t  e a c h  o f  u s  i s  r e s p o n s i b l e  f o r  h i s  o w n  c o n d u c t . 75 O u r  
s o c i e t y  e n c o u r a g e s  m a x i m u m  p r o d u c t i v e  a c t i v i t y ,  b o u n d e d  b y  t h e

71 76 S t a t .  780 , 21 U . S . C . §§ 3 0 1 -9 2 ,
(1 9 6 2 ) .

72 S e e  T u r k e l ,  “ T h e  P h y s ic ia n ’s R ig h t  
to  P r e s c r i b e ,”  Med. Trial Tech. (S e p t ,  
a n d  D ec . 1 9 6 6 ).

73 D a i ly  in t a k e  o f  w a t e r  c o u ld  m a k e
m a n y  p e r s o n s  ill o r  d e c id e d ly  u n c o m 
f o r t a b le ,  y e t  i t  is  e s s e n t i a l  t o  m a in t a in  
th e  h e a l th  o f  a  p a t i e n t  w i th  d ia b e t e s  
in s ip id u s .  S a l t  c a n  c a u s e  d e a th  in  a  
p a t i e n t  w i th  d r o p s y  c a u s e d  b y  a  c o n 
g e s t iv e  h e a r t  f a i lu r e .  S u g a r  m a y  p r e -

c ip i t a t e  a  m e ta b o l i c  c r i s i s  in  a  p a t i e n t  
w i t h  d ia b e t e s  m e l l i tu s .

74 L e e  S . K r e in d l e r ,  C h a i r m a n  o f  
A v ia t io n  C o m m i t t e e  o f  A m e r ic a n  T r i a l  
L a w y e r s  A s s o c ia t io n ,  a s  r e p o r t e d  in  
The New York Times, A p r i l  23, 1966,
p . 62.

75 S ee  W a r r e n  F re e d m a n , “ C o n s u m e rs  
A r e  G e t t i n g  t h e  B r e a k s  in  C o s m e t ic  
C a s e s ,”  9 2  Drug and Cosmetic Industry 
559 ( M a y  1 9 6 3 ).
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l i m i t s  o f  h o n e s t y  a n d  r e a s o n a b l e  c a r e ,76 a n d  s o  l i a b i l i t y  c a n  o n l y  b e  
b a s e d  u p o n  “ f a u l t . ” 77 ( L e g a l  a n d  m o r a l  f a u l t  i s  e q u a t e d  in  t h e  s e n s e  
t h a t  i t  i s  j u s t  t o  m a k e  t h e  a c t o r  c o m p e n s a t e  h i s  v i c t i m  w h e r e  t h e  
a c t o r  h a s  d o n e  s o m e  w r o n g  t o  t h e  v i c t i m . ) 78 A  “ d a n g e r o u s  p r o d u c t , ”  
o n c e  m a r k e t e d ,  i m p l i e s  “ f a u l t ”  o n  t h e  p a r t  o f  t h e  m a n u f a c t u r e r ,  a n d  
l i a b i l i t y  e n s u e s . 79 “ F a u l t ”  i s  t h e  b a s i s  f o r  b r e a c h  o f  w a r r a n ty ,  a s  t h e  
N e w  Y o r k  C o u r t  o f  A p p e a l s  in  1 9 6 3  h e l d  in  l a b e l i n g  t h e  b r e a c h  o f  
w a r r a n ty  a s  “ a  t o r t io u s  w r o n g .” 80 A n o t h e r  N e w  Y o r k  C o u r t  in  t h e  
s a m e  y e a r  e m p h a s i z e d  b y  r e f e r e n c e  t h a t  “ b r e a c h  o f  i m p l i e d  w a r r a n t y  
i s  a  w r o n g f u l  a c t ,  a  d e f a u l t .  . ,” 81

F o r e s e e a b i l i t y  i s  a  b a s i c  e l e m e n t  o f  l i a b i l i t y  p r e d i c a t e d  u p o n  
“ f a u l t . ”  T h e  U .  S . F i f t h  C i r c u i t  C o u r t  o f  A p p e a l s  in  t h e  Lartigue82 
c a s e  p o i n t e d  o u t  t h a t  in  n o  i n s t a n c e  h a d  t h e  s o - c a l l e d  S t r i c t  L i a b i l i t y  
in  T o r t  d o c t r i n e  b e e n  a p p l i e d ,  e v e n  in  f o o d  c a s e s ,  e x c e p t  w h e n  t h e  
h a r m  f r o m  t h e  d e f e c t iv e  c o n d it io n  o r  “ d e f e c t ” w a s  a  f o r e s e e a b le  c o n 
s e q u e n c e  t h e r e o f .  I n d e e d ,  w h e r e  h a r m  o r  l o s s  i s  f o r e s e e a b l e ,  t h e  
“ f a u l t ” o f  t h e  p r o d u c t  m a n u f a c t u r e r  e n s u e s ,  i f  h e  h a d  n o t  t a k e n  t h e  
n e c e s s a r y  m e a s u r e s  t o  w a r n  o r  g u a r d  a g a i n s t  t h e  o c c u r r e n c e  o f  t h e  
s p e c i f i e d  h a r m  o r  l o s s . 83

S o m e  l i m i t a t i o n  o n  “ l i a b i l i t y  w i t h o u t  f a u l t ” m u s t  b e  r e c o g n i z e d ,  
t h a t  i s ,  a  s e l l e r ,  f o r  r e a s o n s  o f  s o u n d  b u s i n e s s  e x p e r i e n c e ,  m a y  w a n t  
t o  r e s t r i c t  h i s  l i a b i l i t y  f o r  t h e  p r o d u c t .  A  d i s c l a i m e r 84 w h i c h  i s  n o t  
u n c o n s c i o n a b l e  i s  e n f o r c e a b l e ; t h e  U n i f o r m  C o m m e r c i a l  C o d e  p r o 
v i d e s  f o r  d i s c l a i m e r  o f  a l l  w a r r a n t i e s . 85 D i s c l a i m e r s  m a y  b e  e x p r e s s 86

76 S ee  W a r r e n  F re e d m a n , “ F a u l t— T h e  
B a s is  o f  W a r r a n t y  in  P r o d u c t s  L i a b i l 
i t y ,”  Insurance Law Journal, J a n u a r y  
1964, p . 25.

77 A ls o , n o te  W a r r e n  F re e d m a n , “ T h e  
T h r e e - P r o n g e d  S w o r d  o f  D a m o c le s :  
C u t t e r ,  H e n n i n g s e n  a n d  G r e e n b e r g ,”
D RI Monograph on Products Liability 
(1 9 6 4 ) .

78 C o m p a re  2 H a r p e r  a n d  J a m e s , Torts, 
7 52 -7 58  (1 9 5 6 ) .

70 B u t , th e  U n i t e d  S t a t e s  S e v e n th  
C i r c u i t  C o u r t  o f  A p p e a l s  in  t h e  Neusus 
case , c i te d  a t  f o o tn o te  66, o b s e r v e d :  
“ W e  h a v e  n o t  y e t  r e a c h e d  th e  s t a t e  
w h e r e  a  m a n u f a c t u r e r  is  u n d e r  a  d u ty  
o f  m a k in g  a  m a c h in e  a c c id e n t  p r o o f  
a n d  f o o lp r o o f .”

80 Goldberg v. Kollsman Instrument 
Corp., 12 N . Y . 2 d  432 , 240  N . Y . S. 
2 d  592, 191 N . E . 2 d  81 (1 9 6 3 ) .

81 Gay v. A & P Food Stores, 39  M isc .
2 d  360 , 240  N . Y . S . 2 d  809 (1 9 6 3 ) .
p a g e  5 0 4

82 Lartigue v. R. J. Reynolds Tobacco 
Co., 3 17  F . 2 d  19 ( 5 th  C ir . 1 96 3).

88 S e e  W a r r e n  F r e e d m a n ,  “ F a u l t —  
T h e  B a s is  o f  W a r r a n t y  in  P r o d u c t s  
L i a b i l i t y ,” c i te d  a t  f o o tn o te  76.

84 T h e  N o r th  C a r o l in a  S u p re m e  C o u r t  
in  Lillev v. Manning Motor Co.. 262 
N . C. 468 , 137 S . E . 2 d  847  (1 9 6 4 ) , 
r u le d  t h a t  “ t h e r e  c a n  b e  n o  im p l ie d  
w a r r a n t y  o f  q u a l i t y  . . . w h e r e  t h e r e  is  
a n  e x p r e s s  w a r r a n t y  ( o f  d i s c la im e r )  
. . . A t  137 S . E .  2 d  849 . S e e  
W a r r e n  F re e d m a n , “ D is c la im e rs  o f I m 
p l ie d  W a r r a n t y  L i a b i l i ty ,”  Nezv York 
Law Journal, D ec . 16, 1966, p. 1.

85 U n i f o r m  C o m m e r c ia l  C o d e  § 2 -316 . 
S e e  a l s o  Williams v. Chrysler Corp., 148 
W .  V a . 655 , 137 S . E .  2 d  225 (1 9 6 4 ) , 
a n d  Weik v. Ace Rents Inc., 249  Io w a  
510, 87  N . W .  2 d  3 1 4  (1 9 5 8 ) .

80 Lumbraso v. Woodruff, 256  N . Y . 
92, 175 N . E . 2 d  525 (1 9 3 1 ) .
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o r  i m p l i e d , 87 a n d  m u s t  b e  b r o u g h t  t o  t h e  a t t e n t i o n  o f  t h e  b u y e r ; 88 
a c c o r d i n g l y ,  s u c h  d i s c l a i m e r s  c o u l d  b e  b i n d i n g  u p o n  t h i r d  p a r t i e s . 89

I n  t h e  f in a l  a n a l y s i s ,  “ l i a b i l i t y  w i t h o u t  f a u l t ” i s  a  p a r a d o x  f o r  i t  
b e l i e s  o u r  s y s t e m  o f  l a w  b a s e d  u p o n  l e g a l  f a u l t . 90 S u c h  a n  i n v i d i o u s  
c o n c e p t  c a n  n e v e r  b e  w e l c o m e d  b y  a  m o r a l  s o c i e t y ,  n o r  b e  e n t e r t a i n e d  
u n d e r  t h e  r u l e  o f  l a w .

87 N o t e  Gray v. Cox, 107 E n g . R ep . 
9 99  ( K .  B ., 1 8 2 5 ) , a n d  Crofoot Lumber, 
Inc. v. Ford. 191 C a l. A p p . 2 d  238, 12 
C a l. R p t r .  6 3 9  (1 9 6 1 ) .

88 Willard Van Dyke Productions Inc. 
v. Eastman Kodak Co., 12 N . Y . 2 d  301, 
239  N . Y . S . 2 d  337 , 189 N . E .  2 d  693
(1 9 6 3 ) .

80 S e e  McVey v. Phillips Petroleum 
Co., 288  F .  2 d  53 ( 5 th  C ir . 1 9 6 1 ).

60 T h e  a v a i l a b i l i t y  o f  s u c h  t o r t  d e 
f e n s e s  in  w a r r a n t y  a c t i o n s  a s  (1 )  c o n 
t r i b u t o r y  n e g l ig e n c e  o f  t h e  u s e r ;  Dalli- 
son v. Sears Roebuck & Co., 313 F . 2d  
343  ( 1 0 th  C ir . 1 9 6 2 ) ;  Maiorino v. Weco 
Products, 45 N . J .  570, 214  A . 2d  18 
(1 9 6 5 ) ;  Cintrone v. Hertz, 45 N . J .  434, 
212  A . 2 d  769 (1 9 6 5 ) ;  s e e  Gardner v. 
Coca Cola Bottling Co., 2 6 7  M in n . 505, 
127 N . W .  2 d  557  (1 9 6 4 ) ;  “ A n  a c t i o n  
b a s e d  o n  b r e a c h  o f  w a r r a n t y  a t  l e a s t  
h a s  i t s  r o o t s  in  t o r t  a n d  . . . c o n t r i b u 
t o r y  n e g l ig e n c e  is  a  d e f e n s e .”  A t  5 1 1 ;
(2 )  a s s u m p t io n  o f  t h e  r i s k ;  Fricdcndall 
v. Abraham & Straus, Inc., 279  N . Y . 
146, 18 N . E . 2 d  11 (1 9 3 8 ) ;  (3 )  u n 
u s u a l  o r  a b n o r m a l  u s e  o f  t h e  p r o d u c t ;  
Vincent v. Tsiknes Co., 3 37  M a s s .  726, 
151 N . E .  2 d  263  (1 9 5 8 ) ;  a n d  (4 )  in 
d e p e n d e n t, in te rv e n in g  a c t  o f  n e g lig e n c e ;  
Strahlcndorf v. Walgreen Co., 16 W is .  
2 d  421 , 114 N . W .  2 d  823  (1 9 6 2 ) , w h ic h  
a l s o  a t t e s t s  t o  th e  p r in c ip l e  t h a t  “ f a u l t  
m a k e s  f o r  l i a b i l i ty ,  a n d  n o  f a u l t  m a k e s  
f o r  n o  l i a b i l i ty .” S e e  g e n e r a l l y  W a r r e n  
F r e e d m a n ,  “ A r e  T h e r e  A n y  D e f e n s e s  
to  S t r i c t  L ia b i l i ty  in  T o r t ? , ”  New York 
Law Journal M a y  2, 3, 1966, p. 1. J u d g e  
W a c h te l  o f  th e  N e w  Y o r k  C iv il  C o u r t  
t e r s e l y  r e s t a t e d  t h e  p r in c ip l e ;  “ T h o u g h  
th e  a c t i o n  m a y  b e  b r o u g h t  s o le ly  f o r  
t h e  b r e a c h  o f  im p l ie d  w a r r a n t y ,  th e  
b r e a c h  is  a  w r o n g f u l  a c t ,  a n d ,  in  i t s  
e s s e n t i a l  n a tu r e ,  a  t o r t .  . . .”  Gay v. 
A & P Food Stores, c i te d  a t  fo o tn o te  81, 
a t  362. J u d g e  W a c h t e l  c o n c lu d e d  t h a t  
c o n t r i b u t o r y  n e g l ig e n c e  m a y  p r o p e r ly
PRODUCTS LIABILITY TODAY

b e  a s s e r t e d  a s  a  d e f e n s e  t o  a  w a r r a n t y  
a c t io n .  T h e  U .  S . S e c o n d  C i r c u i t  o f  
A p p e a l s  h a s  s im i la r l y  h e ld  t h a t  misuse 
o f  th e  p r o d u c t  b a r r e d  r e c o v e r y  e v e n  
u n d e r  th e  s t r i c t  l i a b ili ty  d o c tr in e . Swain 
v. Boeing Airplane Co., 337 F . 2 d  940 
(2 d  C ir . 1 9 6 4 ) . I n  Greeno v. Clark 
Equipment Co., 237  F . S u p p . 4 2 7  ( D .  
N . D . In d ., 1 9 6 5 ) , F e d e r a l  J u d g e  E s c h -  
b a c k  a g re e d  t h a t  “ ‘ ( m ) i s u s e ’ w o u ld  in 
c lu d e  m u c h  c o n d u c t o th e rw is e  la b e le d  c o n 
t r i b u t o r y  n e g l ig e n c e  a n d  w o u ld  c o n 
s t i t u t e  a  d e f e n s e .”  T h e  N e w  J e r s e y  
S u p r e m e  C o u r t ,  f o u r  y e a r s  a f t e r  th e  
Henningsen ca se , 32 N . J .  358, 161 A . 
2 d  69 (1 9 6 0 ) , r u l e d :  “ W h e n  a  p ro d u c t  
c a n  b e  d a m a g e d  in  t h e  c o u r s e  o f  u s e  
a n d  t h e r e b y  b e c o m e  u n r e a s o n a b l y  d a n 
g e ro u s , w e  c a n n o t h o ld  th e  m a n u fa c tu re r  
l ia b le  in  w a r r a n ty  . . .” J akubozvski v. 
Minnesota M & M  Co., 42 N . J .  177, 199 
A . 2d  826, 831 (1 9 6 4 ) .

A s s u m p t i o n  o f  t h e  r i s k  h a s  a l s o  b e e n  
r e c o g n iz e d  a s  a  d e f e n s e  b y  th e  C a l i f o r 
n ia  S u p r e m e  C o u r t .  Seeley v. White 
Motor Co., 63 C a l . 2 d  9 , 45 C a l. R p t r .  
17, 403  P .  2 d  145 (1 9 6 5 ) . E v e n  § 5 2 4  
(2 )  ( a )  ( b )  o f  th e  Restatement of Torts 
b a r s  r e c o v e r y  w h e r e  t h e  p la in t i f f  “ n e g 
l ig e n t ly  c a u se s  th e  a c t iv i ty  to  m is c a r ry .” 
I t  is  s ta te d  in  3 W il l is to n , Sales, § 614 b  
( R e v .  e d .) ,  t h a t  “ ( i ) f  th e  b u y e r ’s o w n  
f a u l t  o r  n e g l ig e n c e  c o n t r i b u t e d  to  th e  
in ju r y ,  a s  b y  u s in g  th e  g o o d s  w ith  k n o w l
e d g e  o f  t h e i r  d e f e c t s ,  h e  c a n n o t  r e c o v e r  
c o n se q u e n tia l d a m a g e s  s in ce  su c h  d a m a g e s  
w e re  u n d e r  th e  c i rc u m s ta n c e s  n o t  p ro x i -  
m a t e l y  d u e  t o  th e  b r e a c h  o f  w a r r a n t y . ”

I n  a  w a r r a n t y  a c t i o n  t h e  U . S . D i s 
t r i c t  C o u r t  f o r  th e  W e s t e r n  D i s t r i c t  
o f  T e x a s  in  d i r e c t in g  a  v e r d i c t  f o r  t h e  
d e f e n d a n t  in  Lindsey v. Clairol Incor
porated (C iv il  A c t io n  N o . 3 19 1 , 196 5) 
e m p h a s iz e d :  “ T h e  p la in t i f f  m u s t  s h o w  
t h a t  t h e r e  is  s o m e  d e r e l i c t i o n  o f  d u ty  
o n  th e  p a r t  o f  th e  m a n u f a c tu r e r .  . . .”

PAGE 5 0 5



IV. “ Defect” in the Product
“ D e f e c t ”  in  t h e  p r o d u c t  c a n n o t  b e  i n f e r r e d  f r o m  t h e  n a t u r e  o f  t h e  

i n j u r y  o r  l o s s . 91 I f  a  p r o d u c t  i s  d e f e c t i v e ,  i t  i s  d e f e c t i v e  in  a  s p e c i f i c  
o r  p a r t i c u l a r  w a y  w h i c h  t h e  c o m p l a i n a n t  m u s t  i d e n t i f y  a n d  p r o v e . 92 t o  
w i t :  ( 1 )  a n  “ u n r e a s o n a b l y  d a n g e r o u s ”  p r o d u c t ; 93 o r  ( 2 )  a  p r o d u c t  
w h i c h  i n v o l v e d  “ u n e x p e c t e d  d a n g e r s ” ;94 o r  ( 3 )  a  p r o d u c t  w i t h o u t  
a d e q u a t e  w a r n i n g ; 95 o r  ( 4 )  a  p r o d u c t  p r o d u c i n g  a n  a l l e r g i c  r e s p o n s e 96 
n o t  a d e q u a t e l y  w a r n e d  a g a i n s t ;  o r  ( 5 )  a  p r o d u c t  c o n t a i n i n g  a  h a r m f u l  
s u b s t a n c e  n o t  “ n a t u r a l  t o  t h e  p r o d u c t  ;” 97 o r  ( 6 )  a  p r o d u c t  w h i c h  i t s e l f  
c r e a t e d  “ a n  u l t r a h a z a r d o u s  c o n d i t i o n . ” 98 A n  a l l e g e d  i n j u r y  o r  l o s s 99 
n o t  a t t r i b u t a b l e  t o  a  p r o v e n  “ d e f e c t ”  in  t h e  p r o d u c t  p r o v i d e s  n o  b a s i s  
f o r  l i a b i l i t y ,  e i t h e r  in  t o r t  o r  in  c o n t r a c t .

E x i s t e n c e  o f  t h e  “ d e f e c t ” in  t h e  p r o d u c t  c a n  b e  s h o w n  b y  c i r 
c u m s t a n t i a l  e v i d e n c e ,  s u c h  a s  t h e  t e s t i m o n y  o f  a n  e x p e r t  w h o  h a s

91 S e e  Vines v. State. 24  A p p . D iv . 2d  
680 , 261 N . Y . S . 2 d  445  (1 9 6 5 ) , w h e r e 
in  d e f e n d a n t  r e n t e d  p la in t i f f  a  p a i r  o f  
s k a te s  w i th  a n  a l l e g e d ly  d e f e c t iv e  to e  
s t r a p  w h ic h  b r o k e  a n d  c a u s e d  h im  to  
fa l l .  T h e  N e w  Y o r k  C o u r t  o f  C la im s  
h a d  s im p ly  r u le d  t h a t  “ th e  r e c o r d  is  
d e v o id  o f  a n y  p r o o f  a s  to  h o w  o r  w h y  
th e  in c id e n t  o c c u r r e d .”

S e e  g e n e ra l ly  W a r r e n  F re e d m a n , “  ‘D e 
f e c t ’ in  t h e  P r o d u c t :  T h e  N e c e s s a r y  
B a s is  f o r  P r o d u c t s  L ia b i l i t y  in  T o r t  
a n d  in  W a r r a n t y , ”  Tennessee Lazo Re- 
view ( 1 9 6 6 ) .

" J u s t i c e  L y o n s  o f  th e  I l l i n o i s  A p 
p e l l a t e  C o u r t  in  Shramek v. Generai 
Motors Corf).. 69  111. A p p . 2 d  72, 216 
N . E .  2 d  244 , r u le d  t h a t  “ t h e  c o r n e r 
s to n e  o f  p la i n t i f f ’s c a u s e  o f  a c t i o n  is  
t h e  e x i s t e n c e  o f  a  defect in  th e  t i r e  a t  
th e  t im e  i t  l e f t  th e  c o n t r o l  o f  th e  m a n u 
f a c t u r e r  o r  s e l l e r  . . . .  e v e n  in  th e  
e x p a n d e d  a r e a  o f  s t r i c t  t o r t  l i a b i l i ty ,  
. . . ”  A t  216  N . E .  2 d  247 , 248. S e e  
a lso  Williams v. U. S. Royal Tires, 101 
S o . 2 d  4 8 8  ( L a .  A p p . 1 9 5 8 ) ;  Senter v. 
Goodrich. 127 F . S u p p . 705 ( D .  C . D . 
C o lo . 1 9 5 4 ) ;  Wojciuk v. U. S. Rubber 
Co., 120 N . W . 2d  47 ( W is .  1 9 6 3 ) ; a n d  
Ziffrin Truck Lines Inc. v. Armstrong, 
—  F . 2 d  —  ( 7 th  C ir . 1 9 6 6 ).

" N o t e  Grccnman v. Yuba Products 
Inc., 27  C a l. 2 d  57, 2 7  C a l. R p t r .  697 , 
3 7 7  P .  2 d  8 9 7  (1 9 6 4 ) .

94 S e e  Ross v. Philip Morris Co., 328 
F .  2 d  3 (8 th  C ir . 1 9 6 4 ).
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95 S e e  Restatement (Second). Torts, 
§ 4 02  A , O ffic ia l C o m m e n t  “ j ” . N o te  
Love v. Wolf, 226 C al. A p p . 2 d  378, 38  
C a l. R p t r .  183 (1 9 6 4 ) .

80 Corneliuson v. Arthur Drug Stores 
Inc., 153 C o n n . 134, 214 A . 2 d  6 7 6  (1 9 6 5 ) . 
N o t e  Hozeard v. Avon Products Inc., 
155 C o lo . 445 , 395 P .  2d  1007  (1 9 6 4 ) , 
c i t in g  th e  t r e a t i s e  W a r r e n  F r e e d m a n ,  
Allergy and Products Liability, C h . 7 
a n d  8  (1 9 6 0 ) : th e  a l le rg ic  re a c tio n  w a s  
n o t  c o m p e n s a b l e  b e c a u s e  ( a )  p la in t i f f  
d id  n o t  p r o v e  t h a t  p r o d u c t  w o u ld  o r  
d id  h a r m f u l l y  a f f e c t  a  s u b s t a n t i a l  n u m 
b e r  o f  u s e r s ;  ( b )  p la in t i f f  w a s  n o t  a  
m e m b e r  o f  a  s u b s t a n t i a l ,  id e n t i f ia b le  
c la s s  o f  p e rs o n s  a l le rg ic  to  th e  p r o d u c t ; 
a n d  ( c )  th e  p ro d u c t  m a n u fa c tu re r  w a s  
e n t i t l e d  to  a s s u m e  a  normal b u y e r .

97 N o te  C h ie f  J u s t i c e  T r a y n o r ’s r e 
f e r e n c e  t o  h a r m  to  c o n s u m e r ’s t e e t h  
f r o m  s u g a r  in  a  b o t t l e d  b e v e r a g e  in  
32  Tennessee Lazo Reviezv 363 (1 9 6 5 ) . 
T h e  p r e s e n c e  o f  s u g a r  d o e s  n o t  c o n 
s t i t u t e  a  “ d e f e c t .”  S e e  a l s o  Webster z>. 
Blue Ship Tea Room, Inc, 347 M a ss . 
421 , 198 N . E . 2 d  309  (1 9 6 4 ) .

99 S e e  Wights v. Staff Jennings. Inc, 
241 O r e .  301 , 405 P .  2 d  6 2 4  (1 9 6 5 ) .

99 S e e  U. S. Rubber Co. v. Bauer. 319 
F .  2 d  463  ( 8 th  C ir . 1 9 6 3 ), a n d  Zam- 
pino v. Colgate Palmoliz'e Co, 8 N . Y . 
2 d  1069, 207  N . Y . S . 2 d  284 , 170 N . E .  
2 d  415 (1 9 6 0 ) .
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e x a m i n e d  t h e  p r o d u c t  a f t e r  t h e  a c c i d e n t  a n d  w h o  i d e n t i f i e s  t h e  s p e c i f i c  
d e f e c t . 100 I n v o c a t i o n  o f  r e s  i p s a  l o q u i t u r  d o e s  n o t  s p e l l  o u t  t h e  n e c e s 
s a r y  p r o o f  o f  d e f e c t . 101 P r o x i m a t e  c a u s e  o f  i n j u r y  o r  l o s s ,  w h e n  
p r o v e d  b y  p l a i n t i f f ,  s h o u l d  p in p o in t  th e  s p e c i f ic  d e f e c t .102 I t  h a s  b e e n  
c o n t e n d e d  t h a t  w h e t h e r  o r  n o t  a  g i v e n  p r o d u c t  i s  “ d e f e c t i v e ” i s  a  
q u e s t i o n  o f  l a w  f o r  t h e  c o u r t ,  a n d  n o t  a  q u e s t i o n  o f  f a c t  f o r  t h e  j u r y .103

T h e  n a t u r e  a n d  s c o p e  o f  a  “ d e f e c t ” in  a  p r o d u c t  h a s  s e l d o m  b e e n  
m o r e  c l e a r l y  p o s t u l a t e d  t h a n  in  1 9 6 4  b y  t h e  N e w  J e r s e y  S u p r e m e  
C o u r t  in  t h e  Jakubowski104 c a s e  :
T h e  p la in t i f f  m u s t  s h o w  t h a t  t h e  g o o d s  o f  w h ic h  h e  c o m p la in s  w e r e  unreasonably 
dangerous f o r  th e i r  in te n d e d  u se , a n d  t h a t  th e  unreasonably dangerous condition e x 
i s te d  w h e n  th e  g o o d s  le f t  t h e  d e f e n d a n t ’s h a n d s .105
S h o u l d  a  p r o d u c t  i n v o l v e  unexpected dangers in  i t s  in te n d e d  u s e ,  th e  
p r o d u c t  m a y  s t i l l  n o t  b e  “ d e f e c t i v e ”  u n l e s s  t h e  g i v e n  d a n g e r  w a s  
f o r e s e e a b l e 106 b e c a u s e  o f  t h e  e x i s t e n c e  o f  t h e  s p e c i f i c  d e f e c t .  I n a d e 
q u a t e  w a r n i n g  o f  h a r m  o r  d a m a g e  f r o m  t h e  u s e  o f  t h e  p r o d u c t  c a n  
s p e l l  o u t  “ d e f e c t . ” 107 B u t  s i m p l y  b e c a u s e  a  g i v e n  p r o d u c t  c a n  p r o d u c e  
a n  a l l e r g i c  r e a c t i o n  in  a  p a r t i c u l a r  s u s c e p t i b l e  p e r s o n  d o e s  n o t  m e a n  
t h a t  t h e  p r o d u c t  i s  “ d e f e c t i v e ”— t h e  d e f e c t  i s  n o t  i n  t h e  p r o d u c t ,  b u t
in  t h e  p e r s o n . 108

100 Standard Motor Co. v. Blood, 380 
S . W .  2 d  651 ( T e x .  C iv . A p p . 1 9 6 4 ) ; 
Lewis v. U. S. Rubber Co., 414 P a .  626, 
202  A . 2 d  20 (1 9 6 4 ) . S e e  a l s o  Erickson 
v. Scars Roebuck & Co., 240 C al. A p p . 
2 d  793, 50 C a l. R p t r .  143 (1 9 6 6 ) , h o l d 
in g  t h a t  p la in t i f f  o f f e re d  n o  e x p e r t  
t e s t i m o n y  a s  t o  th e  “ d e f e c t , ’’ if a n y ;  
d id  n o t  o f f e r  a n y  e v id e n c e  to  s h o w  
th e  l a d d e r  w a s  i n h e r e n t l y  d a n g e r o u s ;  
a n d  f a i le d  t o  s h o w  t h a t  h e  w a s  u s in g  
t h e  l a d d e r  in  a  w a y  i t  w a s  in te n d e d  
t o  b e  u s e d .

101 Love v. Nezo Amsterdam Cas. Co.. 
—• L a .  A p p . 2 d  — , 175 S o . 2 d  398 
(1 9 6 5 ) . S e e  a l s o  San tor v. A. & M. 
Karagheusian Inc., 44 N . J .  52, 207 A . 
2 d  305 (1 9 6 5 ) , a n d  Erickson v. Scars 
Roebuck & Co., c i te d  a t  fo o tn o te  100.

I n  Campos v. IVccks, —  C a l. A p p . 2 d  
— , 53 C a l. R p t r .  915 (1 9 6 6 ) t h e  d o c 
t r i n e  o f  r e s  ip s a  l o q u i t u r  w a s  e x p re s s ly  
h e ld  not a p p lic a b le  in  a  s u it  f o r  d a m a g e s  
b y  a  p a t i e n t  w h o  s u f f e r e d  a n  a n a p h y 
la c t ic  s h o c k  r e a c t io n  d u e  t o  p e n ic i l l in .  
S u c h  a  r e a c t io n  is  s o  r a r e  t h a t  n e g li
g e n c e  o n  t h e  p a r t  o f  t h e  p h y s i c ia n  w a s  
n o t  p r o b a b le .

102 Mansoni v. Detroit Coca Cola Bot
tling Co., 363  M ic h . 235 , 109 N . W .  2 d  
918  (1 9 6 1 ) .

103 S e e  Magee v. Wvcth Laboratories, 
Inc., 2 1 4  C a l. ' A p p . 2 d  340, 29  C a l. R p t r .  
322  (1 9 6 3 ) .

104 Jakubowski v. Minnesota M & M  
Co., 42  N . J .  177, 199 A . 2 d  826  (1 9 6 4 ) .

105 S e e  f o o tn o te  104 a t  199 A . 2 d  829 . 
J u d g m e n t  u n d e r  S t r i c t  L ia b i l i ty  in  T o r t  
f o r  a n  in ju r e d  p la in t i f f  a g a i n s t  t h e  
m a n u f a c t u r e r  a n d  v e n d o r  o f  a n  a u t o 
m o b i le  w a s  reversed b e c a u se  th e  M is 
s o u r i t r i a l  c o u r t  h a d  f a i le d  t o  i n s t r u c t  
th e  j u r y  t h a t  t h e  a l le g e d  d e f e c t  in  th e  
a u to m o b i le  m u s t  h a v e  e x i s t e d  a t  th e  
t im e  t h a t  th e  v e h ic le  le f t  th e  m a n u 
f a c t u r e r ’s p o s s e s s io n  a n d  c o n t r o l ,  W il
liams v. Ford Motor Co., —  M o . — , —  
S . W .  2 d  —  1 9 6 6 ).

100 S e e  Lartigue v. R. J. Reynolds To- 
bacco Co., c i te d  a t  fo o tn o te  82.

107 S e e  Crane z’. Scars Roebuck & Co., 
2 18  C a l. A p p . 2 d  855 , 32  C a l. R p t r .  7 5 4  
(1 9 6 3 ) .

108 W a r r e n  F r e e d m a n ,  “ A lle rg y  a n d  
P r o d u c t  L ia b il i ty  T o d a y ,” 24  Ohio State 
Lazo Journal 479 (1 9 6 3 ) .
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I n d e e d ,  i t  s h o u l d  b e  o b v i o u s  t h a t  p r o o f  o f  “ d e f e c t ” in  t h e  p r o d u c t  
i s  e s s e n t i a l  t o  a  c a u s e  o f  a c t i o n  in  w a r r a n t y ,  in  n e g l i g e n c e ,  a n d  in  
S t r i c t  L i a b i l i t y  in  T o r t . 109 O t h e r w i s e ,  t h e  p r o d u c t  m a n u f a c t u r e r  b e 
c o m e s  t h e  i n s u r e r  o f  h i s  p r o d u c t  u n d e r  a n  u n t e n a b l e  a n d  u n d e m o c r a t i c  
s y s t e m  o f  a b s o l u t e  l i a b i l i t y ,  t o  w i t : C A V E A T  V E N D O R .

V. Uniform Commercial Code and Products Liability
I n  a  l e a d i n g  a r t i c l e ,  “ P r o d u c t s  L i a b i l i t y  U n d e r  t h e  U n i f o r m  

C o m m e r c i a l  C o d e ,” 110 i t  w a s  c o n t e n d e d  t h a t  t h e  a p p l i c a b i l i t y  o f  t h e  
U n i f o r m  C o m m e r c i a l  C o d e  t o  p r o d u c t s  l i a b i l i t y 111 w a s  “ l i m i t e d  t o  t h e  
sale o f  t h e  p r o d u c t .” S e c t i o n s  2 - 1 0 2 ,  2 - 1 0 6  ( 1 ) ,  a n d  2 - 2 0 4  a f f ir m  t h e  
n e c e s s a r y  c o n t r a c t u a l  b a s i s  o f  t h e  s a l e  in  o r d e r  t o  p r e d i c a t e  l i a b i l i t y  
a g a i n s t  t h e  p r o d u c t  s e l le r  o r  m a n u f a c t u r e r .112 A c c o r d i n g l y ,  t h e  f o l 
l o w i n g  s p e c i f i c a t i o n s  o f  p r o d u c t s  l i a b i l i t y  w i t h i n  t h e  U n i f o r m  C o m 
m e r c i a l  C o d e  c a n  b e  c i t e d : 113

(1 )  a  f o u r - y e a r  s t a t u t e  o f  l i m i ta t io n s  m a y  c o n t r o l ; 114
108 T h e  S e v e n th  U . S . C ir c u i t  C o u r t  

o f  A p p e a ls  in  Markzvell v. General Tire 
& Rubber Co., 367 F . 2 d  748 (1 9 6 6 ) , 
r u l e d :  “ ( I ) n  t h e  a b s e n c e  o f  p r o o f  o f  
th e  e x i s t e n c e  o f  a  d e f e c t ,  a  d e f e n d a n t  
m a y  n o t  b e  h e ld  l i a b le  f o r  n e g l ig e n c e  
in  m a n u f a c tu r e ,  n o r  r e s p o n s ib le  o n  th e  
t h e o r y  o f  im p l ie d  . . . .  ( o r )  e x p r e s s  
w a r r a n t y . ”

110 W a r r e n  F r e e d m a n  “ P r o d u c t s  L i 
a b il i ty  U n d e r  th e  U n ifo rm  C o m m e rc ia l 
C o d e  in  N e w  Y o r k  a n d  o t h e r  s t a t e s ,”  
19 F ood D rug Cosm etic  L aw  J ournal  
178 ( M a r c h  1964) a n d  10 Prac. Law. N o . 
4, p . 49  ( A p r i l  1 9 6 4 ) .

111 N o t e  § 2 -7 1 5  ( 2 )  ( b )  o f  t h e  Uni
form Commercial Code, r e la t in g  to  th e  
b u y e r ’s d a m a g e s ,  w h ic h  s t a t e s  t h a t  c o n 
s e q u e n t i a l  d a m a g e s  o f  a  s e l l e r ’s b re a c h  
o f  w a r r a n t y  in c lu d e  “ i n j u r y  to  p e r s o n  
o r  p r o p e r ty  p r o x im a te ly  r e s u l t in g  f ro m  
a n y  b re a c h  o f  w a r r a n ty .”  S e e  a ls o  §§ 2 - 
719  (3 )  a n d  2 -607 .

112 S e e  W a r r e n  F r e e d m a n ,  “ W a r r a n t y  
L ia b i l i ty — I n  th e  A b s e n c e  o f  a  S a l e ” , 
New York Law Journal F e b .  13, 1964,
p . 1.

113 S ee  W a r r e n  F re e d m a n , “ S ix  P r o b 
le m  A r e a s  o f  P r o d u c t s  L i a b i l i t y  U n d e r  
th e  U n i f o r m  C o m m e r c ia l  C o d e ,”  14 
Defense L. J. 504 (1 9 6 5 )  a n d  2 Chi.- 
Kent L. Rev. 163 (1 9 6 5 ) .
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114 S e c tio n  2 -725 . I n  Gardiner v. Phila
delphia Gas Works, 413 P a .  415, 193 A . 
2 d  6 1 2  (1 9 6 4 ) , th e  P e n n s y lv a n i a  c o u r t  
r u le d  t h a t  th i s  4 - y e a r  s t a t u t e  o f  l i m i t a 
t i o n s  s u p e r s e d e d  t h e  o ld  2 - y e a r  s t a t u t e .  
S e e  a l s o  W a r r e n  F r e e d m a n ,  “ S t a t u t e s  
o f  L im i t a t i o n s  in  P r o d u c t s  L ia b i l i t y  
A c t io n s ” , Insurance Laiv Journal, J u n e  
1964, p. 328.

A s  t o  th e  s t a t u t e  o f  l im i ta t io n s ,  i t  
s h o u ld  b e  o b s e r v e d  t h a t  u n d e r  m o s t  
“ b o r r o w i n g  s t a t u t e s , ”  th e  shorter p e r io d  
o f  t im e  w il l  g e n e r a l l y  a p p ly  w h e r e  a  
s ta te  h a s  n o t  a d o p t e d  § 2 -7 25  a n d  w h e re  
i t s  o w n  s t a t u t e  o f  l i m i ta t io n s  is  in d e e d  
s h o r t e r .  S e e  Alyssa Originals, Inc. v. 
Finkelstein, 22  A p p . D iv . 2 d  701 , 2 54  
N . Y . S. 2 d  21 (1 9 6 4 ) w h e r e  t h e  N e w  
Y o r k  c o u r t  ru le d  a t  p . 701 t h a t  w h e r e  
th e  e s s e n c e  o f  th e  a c t i o n  is  d e f e n d a n t ’s 
n e g l ig e n c e ,  t h e  s h o r t e r  s t a t u t e  o f  l im i
t a t i o n s  is  a p p l i c a b le :  “ T h e  t e s t  f o r  d e 
t e r m i n i n g  w h ic h  s t a t u t e  o f  l i m i ta t io n s  
is  a p p l ic a b le  in  a  g iv e n  s i t u a t i o n  is :  
W h a t  is  th e  ‘e s s e n c e  o f  t h e  a c t i o n ’, n o t  
‘i t s  m e r e  n a m e ’ . . . .”  P l a in t i f f  h a d  
c o n te n d e d  t h a t  th e  l o n g e r  s t a t u t e  w a s  
a p p l ic a b le  s in c e  th e  a c t i o n  w a s  b a s e d  
u p o n  a l le g e d  b r e a c h  o f  c o v e n a n t s  u n 
d e r  a  le a s e .  S e e  Thurston Motor Lines 
Inc. v. General Motors Corp., 258 N . C.

(Continued on next page.)
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(2 )  reliance113 u p o n  s e l le r ’s sk il l  o r  j u d g m e n t  is  e s s e n t i a l  t o  t h e  c a u s e  o f  
a c t i o n  f o r  b r e a c h  o f  im p l ie d  w a r r a n t y  ( S e c t i o n s  2 -3 1 4  a n d  2 -3 1 S ) ;

(3 )  a n  a l l e r g i c  r e a c t i o n 116 is  n o t  a  b r e a c h  o f  t h e  implied w a r r a n ty  o f  f i t
n e s s  f o r  p a r t i c u l a r  p u r p o s e ,  u n l e s s  th e  s e l l e r  a t  th e  t im e  o f  th e  s a le  h a d  
r e a s o n  to  k n o w  o f  th e  b u y e r ’s i d io s y n c r a s y 117 o r  p r e d i s p o s i t i o n  to  t h e  p r o d u c t  
( S e c t i o n  2 -3 1 5 ) ;

(4 )  th e  b e n e f i t s  o f  w a r r a n t i e s 118 a r e  e x te n d e d  t o  p e r s o n s  in  th e  f a m ily  
o r  h o u s e h o ld  o f  t h e  b u y e r  o r  t o  a  g u e s t  in  t h e  h o m e  if  i t  is  r e a s o n a b le  to  
e x p e c t  t h a t  s u c h  p e r s o n  m a y  u s e , c o n s u m e ,  o r  b e  a f f e c te d  b y  th e  p r o d u c t ,  
and w h o  is in ju re d  in  p e r s o n  b y  t h e  b r e a c h  o f  w a r r a n t y  ( S e c t i o n  2 -3 1 8 ) ;

(5 )  d i s c la im e r s 119 w h ic h  a r e  n o t  u n c o n s c io n a b le  a r e  e n f o r c e a b l e  ( S e c  
t i o n s  2 -3 1 6 , 2 -3 1 2  [ 1 ] ,  2 -7 1 9  [ 3 ] ,  a n d  1 -1 0 2  [ 3 ] ) ;

(Footnote 114 continued.)
323, 128 S . E . 2 d  413 (1 9 6 2 ) ,  a n d  Raskin 
v. Shulton, Inc., 92 N . J .  S u p e r . 315 
(1 9 6 5 ) . C o m p a re  Aced v. Hobbs-Sesack 
Plumbing Co., 55 C a l. 2 d  573, 12 C al. 
R p t r .  257 , 3 6 0  P .  2 d  8 9 7  (1 9 6 1 ) .

T h e  t im e  o f  a c c r u a l  o f  th e  a c t i o n  f o r  
b r e a c h  o f  w a r r a n t y  is  g e n e r a l l y  th e  
t im e  o f  s a le  o f  th e  p r o d u c t ,  o r  th e  t im e  
w h e n  t e n d e r  o f  d e l i v e r y  is  m a d e ,  Citi
zens Utilities Co. v. American Locomo
tive Co., 11 N . Y . 2 d  409, 230 N . Y . S. 
2 d  194, 184 N . E .  2 d  171 (1 9 6 2 ) .

115 T h e  n e c e s s i t y  f o r  r e l ia n c e  u p o n  
a n  express w a r r a n t y  is  d e l i n e a t e d  in  
Yount v. Positive Safety Mfg. Co., 319 
F .  2 d  3 2 4  (6 th  C ir . 1 9 6 3 ) . S e e  a l s o ,  79 
ALR. 2 d  333, a n d  n o te  Oppenheimer v. 
Sterling Drugs, Inc., 7 O h io  A p p . 2 d  103, 
2 19  N . E . 2 d  54, 5 9 : “ T h e  r e c o r d  f a i l s  
to  d is c lo s e  a n y  r e l i a n c e  b y  t h e  p la in t i f f  
u p o n  a n y t h i n g  p u b l i s h e d  o r  s a id  b y  th e  
d e f e n d a n t . ’’ A n  im p l ie d  w a r r a n t y  w a s  
n o t  b r e a c h e d  w h e r e  th e  b u y e r  h a d  p u r 
c h a s e d  th e  p r o d u c t  u p o n  t h e  b a s is  o f  
h is  o w n  j u d g m e n t  a n d  n o t  t h a t  o f  th e  
s e l l e r ,  McMeekin v. Gimbel Bros., 223 
F .  S u p p . 8 96  ( D .  W .  D . P a . ,  1 9 6 3 ).

116 F o r  a n  i n t e r e s t i n g  c o m m e n ta r y ,  
see  W a r r e n  F re e d m a n , “ S e n s i t iz e r s  an d  
a  S e n s i t iv e  B u r e a u c r a c y ,”  in  American 
Perfumer and Cosmetics, V o l. 78, p. 40 
( M a r c h  1 9 6 3 ). S e e  g e n e r a l l y ,  W a r r e n  
F r e e d m a n ,  Allergy and Products Liabil
ity (1 9 6 1 ) .

O n  th e  a p p l i c a t io n  o f  t h e  R u le  o f 
R e a s o n  t o  a l l e r g ic  r e s p o n s e s ,  s e e  Casa- 
grande v. F. W . Woolworth Co., 340 
M a s s .  552, 165 N . E .  2 d  109 ( 1 9 6 0 ) ;  
Kennedy v. General Beauty Products, 
Inc., 112 O h io  A p p . 505, 167 N . E .  2 d  
116 ( 1 9 6 0 ) ;  Bonowski v. Revlon Inc.,
PRODUCTS LIABILITY TODAY

251 I o w a  141, 100 N . W .  2 d  5 (1 9 5 9 ) ;  
a n d  Grau v. Procter & Gamble Co., 324 
F . 2 d  309 (5 th  C ir . 1 9 6 3 ).

117 S e e  W a r r e n  F r e e d m a n ,  “ A l l e r g y  
a n d  P ro d u c ts  L ia b il i ty  T o d a y ,”  24  Ohio 
State Law Journal 479  (1 9 6 3 ) .  S ee  a lso , 
W a r r e n  F r e e d m a n ,  “ A  H a t b a n d  a n d  a  
T u b e  o f  L ip s t i c k :  T h e  N e w  J e r s e y  
M in o r i ty  R u le  o n  A lle rg ic  R e s p o n s e s ,”  
21 F ood D rug Cosm etic L aw  J ournal 
293  ( M a y  196 6) a n d  43  University De
troit Lazo Journal 355 (1 9 6 6 ) .

118 J u d g e  S k e e l  o f  th e  O h io  C o u r t  
o f  A p p e a l s  in  Lonsrick v. Steel Corp., 
1 O h io  A p p . 2 d  374, 205 N . E . 2 d  92, 
93 (1 9 6 5 ) d e c la r e d :  “ T h i s  s ta tu te  ( U .  
C . C .)  d o e s  n o t  d e a l  w i th  t h e  r i g h t s  
o f  t h i r d  p e r s o n s  n o t  p a r t i e s  t o  t h e  s a le  
w h o  c o m e  in to  p o s s e s s io n  o f  t h e  g o o d s  
a n d  u s e  th e m  in  t h e  m a n n e r  in te n d e d  
b y  t h e  m a n u f a c t u r e r  a n d  a r e  t h e r e b y  
in ju r e d .  . . .”

B en e fits  o f  w a r r a n t i e s  c a n n o t b e  e x 
t e n d e d  b e y o n d  th e  n a m e d  p e r s o n s  u n 
d e r  § 2 -3 1 8 . P e n n s y lv a n i a ,  th e  f i r s t  
s ta te  to  e n a c t th e  U . C . C ., h a s  r e p e a te d ly  
r e f u s e d  t o  p e r m i t  a  s u b - p u r c h a s e r  to  
r e c o v e r  f r o m  a  p r o d u c t  m a n u f a c t u r e r  
o n  th e  b a s i s  o f  b r e a c h  o f  im p l ie d  w a r 
r a n t y .  S e e  Atlas Aluminum Corp. v. 
Borden Chemical Corp., 233 F . S u p p . 53 
( D .  E .  D . P a .  1 9 6 4 ) , c i t in g  w i th  a p 
p r o v a l  Hochgertel v. Canada Dry Corp., 
409  P a .  6 1 0 ,‘187 A . 2 d  575 (1 9 6 3 ) .

119 S e e  Williams v. Chrysler Corp., 148 
W .  V a .  655 , 137 S . E . 2 d  225 (1 9 6 4 ) .

A ll  w a r r a n t i e s  m a y  b e  d is c la im e d ,  
n o t  o n ly  b y  e x c lu s io n  o r  m o d i f ic a t io n  
a s  u n d e r  § 2 - 3 1 6 , b u t  a l s o ,  a s  a  m a t t e r  
o f  la w , w h e n  t h e  w a r r a n t y  is  i t s e l f  
u n c o n s c io n a b le .  S e e  Maryland Casualty 

(Continued on next page.)
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(6 )  t im e ly  n o t ic e  o f  i n j u r y  o r  l o s s 120 is  s t i l l  r e q u i r e d  ( S e c t i o n  2 -6 0 7  [ 3 ] ) .
I t  s h o u l d  a l s o  b e  o b s e r v e d  t h a t  t h e  U n i f o r m  C o m m e r c i a l  C o d e  a p p l ie s  
t h e  “ r u l e  o f  r e a s o n ”  t o  i t s  d e t e r m i n a t i o n  a s  t o  w h e t h e r  w a r r a n t i e s  
h a v e  b e e n  b r e a c h e d .

Conclusion
“ W h i t h e r  T h o u  G o e s t ,  I  W i l l  G o ” in  i t s  B ib l i c a l  s im p l ic i t y  s h o u ld  

n e v e r  h a v e  b e e n  t r a n s p o s e d  i n t o  t h e  f i e ld  o f  p r o d u c t s  l i a b i l i t y  l a w .  
T h e  i n h e r e n t  d i s t o r t i o n  o f  t h i s  R u t h - N a o m i  e p i g r a m  m u s t  n o t  b e  o v e r 
l o o k e d .  W h i l e  w e  c a n n o t  a f f o r d  o b s e s s i o n  w i t h  l e g a l  p r e c e d e n t ,  w e  
m u s t  r e s p e c t  t h e  r u l e  o f  l a w ,  b e c a u s e  w e  c a n n o t  c a s t  o u r s e l v e s  
a d r i f t  f r o m  c e r t a in t y  a n d  p r e d ic t a b i l i t y  in  t h e  la w . R u t h  w a s  c o n f i d e n t  
t h a t  N a o m i ’s  f r i e n d s h i p  a n d  l o v e  w e r e  h e r s .  C o u r t s  t o d a y  m u s t  r e 
p l a c e  b i t t e r n e s s  a n d  p a r t i s a n  a d v o c a c y  w i t h  r e s p e c t  f o r  t h e  r u l e  o f  la w .

[T h e  E n d ]

REGULATIONS REVISION PROPOSED

T h e  s t a t u s  o f  t i m e d - r e l e a s e  m e d ic a t io n s ,  w h ic h  h a s  n o t  b e e n  fo r m 
a l ly  d e f in e d  b y  th e  1962 D r u g  A m e n d m e n ts , m a y  s o o n  be c la r if ied . T h e  
F o o d  a n d  D r u g  A d m i n i s t r a t i o n  h a s  p r o p o s e d  a  r e g u l a t i o n s  r e v i s i o n  
w h ic h  w o u ld  c l a s s i f y  n e w ly  d e v e lo p e d  t i m e d - r e le a s e  p r o d u c t s  a s  n e w  
d r u g s .  A s  s u c h  t h e y  w o u ld  b e  s u b j e c t  to  t h e  1962  r e q u i r e m e n t  t h a t  
n e w  d r u g s  b e  p r o v e d  n o t  o n ly  s a fe , b u t  a l s o  e f fe c t iv e . T h i s  r e v i s io n  
w o u ld ,  th e  F D A  fe e ls ,  p r e v e n t  a n y  i n a d v e r t e n t  v io la t io n  o f  t h i s  e fficacy  
r e q u i r e m e n t .

(Footnote 119 contbmed.)
Co. v. Ozvens Illinois Glass Co., 116 F .  
S u p p . 122, 123 ( D .  S . D . W .  V a . 
1 9 S 3 ), w h e re in  th e  fe d e ra l  c o u r t  o p in e d :  
“ N o t  o n ly  is  t h e r e  n o  e x p r e s s  w a r 
r a n t y ,  b u t  t h e r e  is  a n  e x p r e s s  p r o v i s io n  
e x c lu d in g  a n y  w a r r a n ty .  In  th e  p re s e n c e  
o f  s u c h  a n  a g r e e m e n t  b e tw e e n  th e  p a r 
t i e s  ( a  d i s c l a im e r ) ,  n o  im p lie d  w a r r a n ty  
a r i s e s .”  C h ie f  J u s t i c e  T r a y n o r  o f  t h e  
C a l i f o r n ia  S u p r e m e  C o u r t  in  th e  Seeley 
c a se , 63 C al. 2 d  9, 45 C a l. R p t r .  17, 403 
P .  2 d  145 (1 9 6 5 ) , t h o u g h  a p p ly in g
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S t r i c t  L ia b i l i ty ,  r e c o g n iz e d  th e  v a l i d i ty  
o f  a  d i s c la im e r :  “ H a d  d e f e n d a n t  n o t  
w a r r a n t e d  t h e  t r u c k  t o  s e r v e  t h e  p la in 
t i f f ’s b u s in e s s  n e e d s .”  J u d g e  P e t e r s ’ 
c o n c u r r in g  o p in io n  a g re e d  t h a t  th e  p ro d 
u c t  m a n u f a c t u r e r  s h o u ld  b e  a l lo w e d  to  
d isc la im  l ia b il i ty  “ in  c e r ta in  ca se s .”  S e e  
a ls o  Brown v. Chrysler Corp., 112 G a. 
A p p . 22 , 143 S . E .  2 d  575 (1 9 6 5 ) .

120 S e e  Kopet v. Klein, —  M in n . — , 
—  N . W .  2 d  —  (1 9 6 7 ) , a n d  Truesdale 
v. Friedman, 270 M in n . 109, 132 N . W . 
2 d  854  (1 9 6 5 ) .
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Go o d  m a n u f a c t u r i n g  p r a c t i c e s  r e g u l a t i o n s  fo r
t h e  f o o d  i n d u s t r y  h a v e  b e e n  t h o u g h t  a b o u t  o f f  a n d  o n  in  t h e  F o o d  

a n d  D r u g  A d m in is t r a t io n  ( F D A )  fo r  m a n y  y e a r s .  I  a m  p le a s e d  to  te l l  y o u  
t h a t ,  t o d a y ,  i t  i s  t h e  p o l i c y  o f  t h e  F D A ,  u n d e r  t h e  l e a d e r s h i p  o f  D r .  
G o d d a r d , th a t  C u r r e n t  G o o d  M a n u f a c t u r in g  P r a c t ic e s  ( C G M P )  r e g u 
l a t i o n s  f o r  t h e  f o o d  i n d u s t r y  w i l l  b e  p r o m u l g a t e d  a n d  t h a t  t h e  a d v a n 
t a g e s  w h i c h  w e  b e l i e v e  c a n  b e  r e a p e d  t h e r e f r o m  w i l l  b e c o m e  a v a i l a b l e  
t o  e v e r y o n e .

E v e r y b o d y  n o w a d a y s  i s  t a l k i n g  a b o u t  t h e  a d v a n t a g e s  o f  C G M P ’s  
f o r  t h e  f o o d  i n d u s t r y ,  a n d  t h e  id e a  i s  a b o u t  t o  b e c o m e  t h e  g r e a t e s t  
t h i n g  s i n c e  s l i c e d  b r e a d .  I t  m i g h t ,  h o w e v e r ,  b e  p r o f i t a b l e  t o  t a k e  a  
l i t t l e  b i t  o f  t i m e  t o  s e e  w h y  s t e p s  h a v e  n o t  p r e v i o u s l y  b e e n  t a k e n  in  
t h i s  d i r e c t i o n .

S e c t i o n  4 0 2 ( a ) ( 4 )  o f  t h e  F o o d ,  D r u g  a n d  C o s m e t i c  A c t  d e f i n e s  a  
fo o d  a s  a d u l te r a t e d  i f  i t  h a s  b e e n  p r e p a r e d ,  p a c k e d  o r  h e l d  u n d e r  i n 
s a n i t a r y  c o n d i t i o n s  w h e r e b y  i t  m a y  h a v e  b e c o m e  c o n t a m i n a t e d  w i t h  
f i l t h  o r  w h e r e b y  i t  m a y  h a v e  b e e n  r e n d e r e d  i n j u r i o u s  t o  h e a l t h .  T h i s  
s e c t io n  a n d  t h e  r e la te d  S e c t io n  4 0 2 ( a )  ( 3 )  d e a l i n g  w i t h  p r o d u c t s  a c t u a l ly  
a d u l t e r a t e d  w i t h  f i l t h  p r o v i d e d ,  in  1 9 3 8 , t h e  f i r s t  b a s i s  f o r  e f f e c t i v e  
e n f o r c e m e n t  b y  F D A  in  t h e  f i e ld  o f  f i l t h  a n d  i n s a n i t a t i o n  in  f o o d  
m a n u f a c t u r i n g  e s t a b l i s h m e n t s .

M a n y  t a s k s  f a c e d  t h e  A d m i n i s t r a t i o n  in  b e g i n n i n g  t o  a p p l y  t h e  
v a r i o u s  n e w  a n d  h i g h l y  s i g n i f i c a n t  p r o v i s i o n s  o f  t h e  1 9 3 8  l a w .  W h i l e
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s o m e  t h o u g h t  w a s  g i v e n  t o  i n t e r p r e t i v e  r e g u l a t i o n s  in  t h e  v e r y  e a r l y  
s t a g e s ,  i t  a p p e a r e d  th a t  m a n y  m o r e  im p o r ta n t  c h o r e s  n e e d e d  a t t e n t i o n  f i r s t .

D u r i n g  t h e  1 9 4 0 ’s  a  n u m b e r  o f  h i g h l y  s u c c e s s f u l  a c t i o n s  w e r e  
b r o u g h t  i n v o l v i n g  S e c t io n s  4 0 2 ( a ) ( 3 )  a n d  ( 4 ) ,  a n d  t r e m e n d o u s  p r o g r e s s  
w a s  m a d e  in  i m p r o v i n g  s a n i t a r y  c o n d i t i o n s  i n  b a k e r i e s ,  c a n d y  p l a n t s  
a n d  m a n y  o t h e r  t y p e s  o f  f o o d  p r o c e s s i n g  e s t a b l i s h m e n t s  p a r t i c u l a r l y  
a m e n a b l e  t o  i n s a n i t a t i o n  p r o b l e m s .

A r o u n d  1 9 5 0 , t h e  n e e d  f o r  G M P  r e g u l a t i o n s  f o r  t h e  f o o d  i n d u s t r y  
a g a i n  b e g a n  t o  b e  c o n s i d e r e d .  I n  f a c t ,  w e  a c t u a l l y  p r e p a r e d  a n d  i s s u e d  
w h a t  a m o u n t e d  t o  o n e  s e t  o f  G M P ’s . I  a m  r e f e r r i n g  h e r e  t o  t h e  s o -  
c a l l e d  “ e l e v a t o r  c h e c k  l i s t ” w h i c h  w e  d e v e l o p e d  f o r  u s e  in  i n s p e c t i n g  
a n d  a p p r a i s i n g  g r a i n  e l e v a t o r s ,  e s p e c i a l l y  c o u n t r y  h o u s e s .  T h i s  s e t s  
f o r t h ,  in  a  s e n s e ,  G o o d  M a n u f a c t u r i n g  P r a c t i c e  g u i d e l i n e s  f o r  t h i s  
p a r t i c u l a r  i n d u s t r y .  A s  y o u  k n o w ,  c o p i e s  a r e  f u r n i s h e d  t o  e l e v a t o r  
m a n a g e m e n t  a t  t h e  c o n c l u s i o n  o f  a n  i n s p e c t i o n .

Court Decisions
A t  a b o u t  t h i s  s a m e  t i m e ,  w e  f i l e d  a  c r i m i n a l  a c t i o n  a g a i n s t  a  p i c k l e  

f ir m  in  t h e  S t .  L o u i s  a r e a  b a s e d  o n  t h e  i n t r o d u c t i o n  i n t o  i n t e r s t a t e  
c o m m e r c e  o f  p i c k l e s  a n d  p i c k l e  r e l i s h  w h i c h  w e r e  a l l e g e d  t o  h a v e  
b e e n  a d u l te r a t e d  w it h in  th e  m e a n in g  o f  S e c t io n  4 0 2 ( a )  ( 4 ) .  T h e  d e f e n d a n t ,  
M r . B e r g e r ,  w a s  c o n v i c t e d  a n d  a p p e a l e d  o n  t w o  g r o u n d s ,  o n e  o f  w h ic h  
is  im p o r ta n t  to  t h is  d i s c u s s i o n .  H e  c h a l l e n g e d  t h e  c o n s t i t u t i o n a l i t y  o f  
S e c t i o n  4 0 2 ( a ) ( 4 )  o n  t h e  g r o u n d  o f  v a g u e n e s s .

T h i s  a p p e a l  c a u s e d  g r a v e  c o n c e r n  a m o n g  t h e  c o n s t i t u t i o n a l  l a w 
y e r s  o n  t h e  D e p a r t m e n t ’s  s t a f f .  I t  a l s o  c a u s e d  c o n c e r n  t o  s o m e  o f  u s  
e n g a g e d  in  a d m i n i s t e r i n g  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n .  W e  o u r s e l v e s  
w e r e  n o t  a lw a y s  c e r t a in  w h a t  c o n s t i t u t e d  v io la t io n s  o f  S e c t io n  4 0 2 ( a ) ( 4 )  
in  b o r d e r l i n e  s i t u a t i o n s ,  a n d ,  t h e r e f o r e  c o u l d  n o t  e s c a p e  t h e  f e e l i n g  
t h a t  t h e r e  w a s  s o m e  v a l i d i t y  t o  t h e  d e f e n d a n t ’s  c o n t e n t i o n  t h a t  h e  w a s  
u n a b l e  t o  d e f i n e  a  s t a n d a r d  f o r  t h e  l e g a l  c o n d u c t  o f  h i s  b u s i n e s s .

I n t e r e s t i n g l y ,  t h e  E i g h t h  C i r c u i t  b r u s h e d  a s i d e  t h i s  a r g u m e n t ,  
a l m o s t  w i t h  a  s u m m a r y  w a v e  o f  t h e  h a n d .  T h e  c o u r t  s a id  t h a t  a n y 
b o d y  s h o u l d  k n o w  w h a t  i n s a n i t a r y  c o n d i t i o n s  a r e ,  e s p e c i a l l y  s i n c e  
C o n g r e s s  s p e l l e d  o u t  i n s a n i t a r y  c o n d i t i o n s  w h i c h  m a y  r e s u l t  in  c o n 
t a m i n a t i o n  o f  t h e  p r o d u c t  w i t h  f i l t h .  T h i s  a f f i r m a t io n  b y  t h e  a p p e l la te  
c o u r t  t h a t  t h e  s t a t u t e  w a s  c l e a r ,  s i m p l e ,  a n d  f r e e  f r o m  a m b i g u i t y  o r  
v a g u e n e s s  d i s c o u r a g e d  a t t e m p t s  o n  t h e  p a r t  o f  a d m i n i s t r a t o r s  t o  w r i t e  
i n t e r p r e t i v e  r e g u l a t i o n s .  I  s u p p o s e  t h a t  t h e  m o t i v a t i o n  h e r e  w a s  
l a r g e l y  in  t h e  “ d o n ’t  r o c k  t h e  b o a t ”  c a t e g o r y ,  b u t ,  n o n e t h e le s s ,  th e r e  
w a s  t h e  f e e l i n g  t h a t  w e l l  e n o u g h  m i g h t  a s  w e l l  b e  l e f t  a lo n e .
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T h e  id e a  r e m a in e d  m o r e  o r  le s s  d o r m a n t  u n t i l  th e  c u r r e n t  i n t e r e s t  
d e v e l o p e d .  I n  t h e  m e a n t i m e ,  h o w e v e r ,  t h e  S e v e n t h  C i r c u i t ,  in  t h e  s o -  
c a l l e d  S m i t h  C a n n i n g  C o m p a n y  c a s e s  d e a l i n g  w i t h  s e v e r a l  s e i z u r e s  
o f  t o m a t o  p a s t e ,  m a d e  p l a i n  i t s  v i e w  t h a t  t h e  s t a t u t e  i s  b r o a d  e n o u g h  
t o  p r o v i d e  a u t h o r i t y  f o r  t h e  p r o m u l g a t i o n  o f  i n t e r p r e t i v e  r e g u la t io n s  
u n d e r  S e c t i o n  4 0 2 ( a ) ( 4 )  a n d  e x p r e s s e d  t h e  v i e w  t h a t ,  a t  l e a s t  in  t h e  
a r e a s  i n v o l v e d  in  t h a t  c a s e ,  t h e  a d m i n i s t r a t o r s  s h o u l d  p o s s i b l y  h a v e  
d o n e  s o  b y  n o w .

I n  1 9 6 2 , a s  y o u  k n o w ,  C o n g r e s s  p a s s e d  t h e  K e f a u v e r - H a r r i s  
A m e n d m e n t s  w i t h  a  p r o v i s i o n  w h i c h ,  in  e f f e c t ,  s t a t e s  t h a t  a  d r u g  s h a l l  
b e  d e e m e d  t o  b e  a d u l t e r a t e d  i f  i t  h a s  b e e n  m a n u f a c t u r e d  u n d e r  c o n d i 
t i o n s  w h i c h  d o  n o t  a c c o r d  t o  C G M P .  T h e  l e g i s l a t i v e  h i s t o r y  c l e a r l y  
a n t ic ip a t e s  th a t  th e  S e c r e t a r y  w i l l  p r o m u lg a t e  in t e r p r e t iv e  r e g u la t io n s  
s p e l l i n g  o u t  w h a t  c o n s t i t u t e s  C G M P .  T h e  b a s i c  p h i l o s o p h y  b e h i n d  
t h i s  p r o v i s i o n  i s  o n e  o f  l o c k i n g  t h e  d o o r  b e f o r e  t h e  h o r s e  is  s t o l e n ,  
r a t h e r  t h a n  a f t e r .  I n  o t h e r  w o r d s ,  i t  i s  n o w  n o  l o n g e r  n e c e s s a r y  f o r  
u s  t o  f in d  o n  t h e  m a r k e t ,  in  i n t e r s t a t e  c o m m e r c e ,  a t  l e a s t  o n e  s a m p l e  
o f  a  d r u g  w h i c h  m i g h t  k i l l  s o m e b o d y  b e f o r e  w e  c a n  d o  s o m e t h i n g  
t o  s t o p  i n t r o d u c t i o n  o f  t h e  p r o d u c t  i n t o  i n t e r s t a t e  c o m m e r c e  i f  t h e  
h a z a r d  a r i s e s  f r o m  p o o r  m a n u f a c t u r i n g  p r a c t i c e s .

T h e  a n a l o g y  b e t w e e n  t h i s  s i t u a t i o n  a n d  b o t u l i s m  in  s m o k e d  f i s h  
w a s  o n e  o f  t h e  t h i n g s  t h a t  l e d  u s  in  F D A  t o  t h e  c u r r e n t ,  s e r i o u s  
t h i n k i n g  a b o u t  C G M P  r e g u l a t i o n s  f o r  t h e  f o o d  i n d u s t r y .  U n d e r  e x i s t 
i n g  l a w  w e  c a n ,  o f  c o u r s e ,  m o v e  t o  f o r e c l o s e  t h e  c h a n n e l s  o f  i n t e r 
s t a t e  c o m m e r c e  t o  s m o k e d  f i s h  w h i c h  h a s  b e e n  p r e p a r e d  u n d e r  i n 
s a n i t a r y  c o n d i t i o n s  w h e r e b y  i t  m a y  h a v e  b e e n  r e n d e r e d  i n j u r i o u s  t o  
h e a l t h .  T h i s ,  h o w e v e r ,  i s  d i f f i c u l t  in  t h e  a b s e n c e  o f  a n y  d e f i n i t i v e  
s t a n d a r d s  a s  t o  t h e  c o n d i t i o n s  w h i c h  m a y  r e s u l t  in  d a n g e r  t o  h e a l t h .  
I t  l e f t  u s ,  in  t h e  p a s t ,  in  th e  p o s i t io n  o f  b e in g  m o r e  o r  le s s  o b l ig a t e d  
t o  l o c a t e  i n t e r s t a t e  s h i p m e n t s  c o n t a i n i n g  a t  l e a s t  v i a b l e  s p o r e s  i f  n o t  
t o x i n  i t s e l f  b e f o r e  w e  w e r e  in  a  s t r o n g  p o s i t i o n  t o  i n i t i a t e  r e g u l a t o r y  
a c t i o n .  I f  w e  c a n  p r o m u l g a t e  r e g u l a t i o n s  s p e l l i n g  o u t  C G M P  in  t h e  
s m o k e d  f is h  in d u s t r y ,  w e  a r e  in  a  m u c h  s t r o n g e r  p o s i t i o n  t o  d e a l  w i t h  
i n d u s t r y ,  a n d  i n d u s t r y  i s  in  a  m u c h  b e t t e r  p o s i t i o n  t o  a c h i e v e  c o m 
p l i a n c e .  F u r t h e r ,  w h e n  i t  b e c o m e s  n e c e s s a r y  t o  g o  t o  c o u r t ,  w e  a r e  
in  a  m u c h  s t r o n g e r  p o s i t i o n  w i t h  t h e  c o u r t  in  s e e k i n g  a n  i n j u n c t i o n  
o r  o t h e r  e n f o r c e m e n t  o f  c o m p l i a n c e  w i t h  C G M P ’s . T h i s ,  I  t h i n k ,  i s  
o b v i o u s l y  t r u e  e v e n  t h o u g h  t h e s e  r e g u l a t i o n s  a r e  i n t e r p r e t i v e ,  j u s t  
a s  a r e  t h e  K e f a u v e r - H a r r i s  d r u g  C G M P  r e g u l a t i o n s ,  a n d  m a y  n o t  
h a v e  t h e  f u l l  f o r c e  a n d  e f f e c t  o f  l a w  a s  d o ,  f o r  e x a m p l e ,  f o o d  s t a n d a r d s  
p r o m u l g a t e d  u n d e r  t h e  a u t h o r i t y  c o n t a i n e d  in  S e c t i o n  4 0 1 .  I  s a y
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“ m a y  n o t “ b e c a u s e  t h e  r e c e n t  S u p r e m e  C o u r t  d e c i s i o n  in  t h e  d r u g  a n d  
c o l o r  a d d i t i v e  c a s e s  m a y  h a v e ,  in  e f f e c t ,  g i v e n  t h e m  s u c h  f o r c e  a n d  
e f f e c t  b y  p r o v id in g  fo r  j u d ic ia l  r e v ie w  in  a  d e c la r a to r y  j u d g m e n t  t y p e  a c t io n .

Problems and Potential Pitfalls
T h e  h is t o r ic  r e a s o n s  a r e  n o t  th e  o n ly  r e a s o n s  w h y  th e r e  w a s  r e lu c t a n c e  

o n  t h e  p a r t  o f  F D A  t o  a t t e m p t  t o  w r i t e  r e g u l a t i o n s  u n d e r  t h i s  s e c 
t i o n .  T h e r e  a r e  s o m e  p r o b l e m s  a n d  s o m e  p o t e n t i a l  p i t f a l l s ,  n o t  t h e  
l e a s t  o f  w h i c h  l i e s  in  t h e  f a c t  t h a t  i t  i s  i m p o s s i b l e  t o  w r i t e  r e g u l a t i o n s  
t o  c o v e r  e v e r y t h i n g .  I  w e l l  r e c a l l  a  F l o r i d a  c r a b m e a t  p l a n t  w h i c h  w a s  
o p e r a t i n g  u n d e r  w h a t  a p p e a r e d  t h e n  t o  b e  a l m o s t  id e a l  c o n d i t i o n s ,  
b u t  w h i c h  c o n t i n u e d  t o  t u r n  o u t  o c c a s i o n a l  s h i p m e n t s  o f  p o l l u t e d  
c r a b m e a t .  S e v e r a l  i n s p e c t i o n s  h a d  r e v e a l e d  n o t h i n g  b u t  t h e  b e s t  o f  
c o n d i t i o n s ,  i n c l u d i n g  s t a i n l e s s  s t e e l  a n d  t i l e ,  in  c o n t r a s t  t o  t h e  c o u n t r y  
o u t h o u s e  t y p e  c o n s t r u c t i o n  o f  m o s t  o f  t h e  o th e r  p la n t s  in  th e  a r e a .  
T h e  p l a n t  w a s  r e a l l y  a  m o d e l  p la n t .

O n e  d a y  t h e  i n s p e c t o r  h a p p e n e d  t o  b e  in  t h e  p l a n t  a t  l u n c h  t i m e ,  
a n d  w h i l e  h e  w a s  t h e r e  t h e  m a n a g e r ’s  w i f e  c a m e  d o w n  f r o m  h o m e  w i t h  
h i s  l u n c h  p a i l .  S h e  a l s o  b r o u g h t  w i t h  h e r  t h e  b a b y ,  a n d  b e f o r e  s h e  
l e f t  t o  g o  b a c k  t o  t h e  h o u s e  s h e  s p r e a d  t h e  b a b y  o u t  o n  o n e  o f  t h e  
p i c k i n g  t a b l e s  a n d  c h a n g e d  i t s  d ia p e r .

T h e r e  i s  n o  q u e s t i o n  h o w  t h e  c r a b m e a t  b e c a m e  p o l l u t e d ,  b u t  I 
d o u b t  t h a t  a n y  G M P  r e g u l a t i o n s  e v e r  w r i t t e n  w o u l d  o r  s h o u l d  b e  
d e t a i l e d  e n o u g h  t o  b e  s u r e  t o  c o v e r  t h i s  s i t u a t i o n .  T h e  p o i n t  I  a m  
t r y i n g  t o  m a k e  i s  t h a t  t h e r e  i s  a  d e f i n i t e  r i s k  t h a t  G M P  r e g u l a t i o n s  
c a n  b e c o m e  a  p l a n t  c h e c k l i s t  b y  w h i c h  b o t h  m a n a g e m e n t  a n d  t h e  
i n s p e c t o r  c a n  b e  d e l u d e d  i n t o  t h e  c o n c l u s i o n  t h a t  e v e r y t h i n g  i s  p e r 
f e c t  w h e n ,  in  f a c t ,  t h i n g s  a s  b a d  a s  t h e  b a b y  e p i s o d e  a r e  g o i n g  o n .

C o n c e r n  h a s  a l s o  b e e n  e x p r e s s e d  in  s o m e  q u a r t e r s  a b o u t  t h e  e x 
t e n t  t o  w h i c h  i m m u n i t y  i s  m o r e  o r  l e s s  g r a n t e d  t o  f ir m s  o p e r a t in g  in  
c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s  a n d  y e t  d o i n g  t h i n g s  w h i c h  a r e  r e p r e 
h e n s i b l e ,  b u t  w h i c h  a r e  n o t  s p e c i f i c a l l y  c o v e r e d .  I n  o t h e r  w o r d s ,  t h e  
a r g u m e n t  s t a t e s  t h a t  a  m a n  m a y  c o m e  i n t o  c o u r t  a n d  s a y  h e  h a s  d o n e  
e v e r y t h i n g  y o u  h a v e  t o l d  h im  t o ,  s o  w h y  a r e  y o u  n o w  c o n c e r n i n g  
y o u r s e l f  t o  s u c h  a n  e x t e n t  o v e r  h i s  o p e r a t i o n .  T h i s  a r g u m e n t  h a s  n o  
l e g a l  b a s i s .  A c t i o n  u n d e r  S e c t i o n  4 0 2 ( a ) ( 4 )  w i l l  s t i l l  h a v e  t o  b e  
b a s e d  o n  e v i d e n c e  s u f f i c i e n t  t o  p r o v e  a  v i o l a t i o n  o f  t h e  s e c t i o n  a n d  
e v i d e n c e  s u f f i c i e n t  f o r  t h i s  p u r p o s e  w i l l  s u s t a i n  c o n v i c t i o n ,  r e g a r d l e s s  
o f  t h e  e x i s t e n c e  o r  c o n t e n t  o f  C G M P  r e g u l a t i o n s .  N o n e t h e l e s s ,  t h e r e  
i s ,  p e r h a p s ,  s o m e  v a l i d i t y  t o  t h e  c o n t e n t i o n  t h a t  t h i s  a r g u m e n t  c a n  
e n g e n d e r  s y m p a t h y  a m o n g  j u d g e s ,  j u r i e s ,  o r  p r o s e c u t o r s .
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A l s o ,  t h e r e  a r e ,  o f  c o u r s e ,  m a n y  d i f f i c u l t i e s  in  t r y i n g  t o  w r i t e  
r e g u l a t i o n s  o f  t h i s  k in d .  I f  t h e y  a r e  t o o  b r o a d ,  t h e y  b e c o m e  e s s e n t i a l l y  
m e a n i n g l e s s  b e c a u s e  t h e y  a d d  n o t h i n g  t o  t h e  s t a t u t o r y  l a n g u a g e .  I f  
t h e y  a r e  t o o  n a r r o w ,  t h e y  b e c o m e  v a s t l y  o v e r d e t a i l e d  a n d  f a i l  t o  
r e c o g n i z e  t h a t  in  m o s t  a r e a s  t h e r e  i s  m o r e  t h a n  o n e  w a y  t o  d o  a  
g i v e n  j o b  p r o p e r l y .  T h e r e  i s  o n e  f u r t h e r  d i f f i c u l t y  w h i c h  I  w i l l  
e l a b o r a t e  o n  m o r e  in  a  m o m e n t .

New Aproaches
I  t h i n k  y o u  w i l l  b e  i n t e r e s t e d  in  h o w  t h e  F D A  p l a n s  t o  a p p r o a c h  

t h i s  p r o b l e m .  O u r  p r e s e n t  p la n  c a l l s  f o r  t h e  p u b l i s h i n g  o f  a  p r o p o s e d  
s o r t  o f  u m b r e l l a  o f  s a n i t a t i o n  r e g u l a t i o n s  d e a l i n g  w i t h  C G M P  in  t h e  
f o o d  i n d u s t r y .  T h i s  w i l l  b e  a  s o r t  o f  h o m e ,  m o t h e r h o o d ,  a n d  a g a i n s t  
s i n  d o c u m e n t .  I t  w i l l  o u t l i n e ,  in  g e n e r a l ,  w h a t  e v e r y b o d y  in  t h e  f o o d  
i n d u s t r y  o u g h t  t o  b e  d o i n g ,  r e g a r d l e s s  o f  t h e  p a r t i c u l a r  f o o d  b u s i n e s s  
i n v o l v e d .

W e  t h e n  c o n t e m p l a t e  t h e  s u b s e q u e n t  i s s u a n c e  o f  a  s e r i e s  o f  
a p p e n d i c e s  d e a l i n g  w i t h  s p e c i f i c  i n d u s t r i e s .  O n e  o f  t h e  e a r l y  a p p e n 
d i c e s  u n d e r  c o n s i d e r a t i o n  is  o n e  fo r  th e  h o t  s m o k e d  f ish  in d u s t r y .  T h is  
o n e  w i l l  b e  d e s i g n e d  t o  e l i m i n a t e  t h e  p r o b l e m s  o f  b o th  b o t u l is m  a n d  
s a l m o n e l l a  f r o m  h o t  s m o k e d  f i s h  a n d  w i l l ,  l i k e  a l l  o f  t h e s e  a p p e n d i c e s ,  
b e  q u i t e  d e t a i l e d .  I f ,  f o r  e x a m p l e ,  w e  c a n  o b t a i n  a g r e e m e n t  a m o n g  
s c i e n t i s t s  t h a t  t h e  h e a t i n g  o f  f i s h  in  t h e  s m o k i n g  p r o c e s s  t o  X  d e g r e e s  
f o r  Y  m i n u t e s  w i l l  a s s u r e  t h e  e l i m i n a t i o n  o f  b o t u l i s m ,  t h e n  t h e  r e g u 
l a t i o n s  w i l l  g o  s o  f a r  a s  t o  s p e l l  o u t  in  d e t a i l  t h e  f a c t  t h a t  t h i s  t i m e -  
t e m p e r a t u r e  r e l a t i o n s h i p  m u s t  b e  a c h i e v e d  a s  a  m i n i m u m  f o r  c o m 
p l i a n c e  w i t h  C G M P .

T h i s  b r i n g s  m e  t o  t h e  o t h e r  p r o b l e m  I  r e f e r r e d  t o  b e f o r e .  A  m a n  
w h o  g e t s  t h e  a s s i g n m e n t  t o  p r e p a r e  o n e  o f  t h e s e  a p p e n d i c e s  h a s  t o  
b e c o m e  j u s t  a b o u t  t h e  l e a d i n g  e x p e r t  in  t h e  f o o d  t e c h n o l o g y  o f  t h e  
p a r t i c u l a r  p r o d u c t  i n v o l v e d ,  o r  a t  l e a s t  h e  h a s  t o  a c c u m u l a t e  k n o w l 
e d g e  f r o m  a l l  o f  t h e  l e a d i n g  f o o d  t e c h n o l o g i s t s  in  t h e  f i e ld  b e f o r e  h e  
c a n  i n t e l l i g e n t l y  d e v e l o p  a n  a p p e n d i x  w h i c h  w i l l  p r o v i d e  a n  a c c u r a t e  
r e f l e c t i o n  o f  w h a t  r e a l l y  i s  C G M P  in  t h e  p a r t i c u l a r  i n d u s t r y  i n v o l v e d .

L e t  u s  t u r n  f o r  a  m o m e n t  t o  s o m e  o f  t h e  a d v a n t a g e s  w e  s e e  in  
t h e  p r o m u l g a t i o n  o f  G M P ’s  f o r  t h e  f o o d  i n d u s t r y .  I n  t h e  f i r s t  p l a c e ,  
i t  w i l l  p r o v i d e  a n  i n t e r n a l  s t a n d a r d  b y  w h i c h  F D A  i t s e l f  c a n  j u d g e  
c o n d i t i o n s  in  f o o d  m a n u f a c t u r i n g  p l a n t s .  I  w o u l d  b e  l e s s  t h a n  c a n d i d  
i f  I  d id  n o t  a d m i t  t o  y o u  t h a t  t h e r e  h a v e  b e e n  t i m e s  w h e n  w e  s u s p e c t  
t h a t  t h e r e  m a y  h a v e  b e e n  s o m e  s l i g h t  d e g r e e  o f  i n c o n s i s t e n c y  b e t w e e n
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some FDA districts in reporting and reaching adm inistrative conclu
sions in this area.

In other words, with CGMP regulations, we can compare the 
operations of a firm with the regulations at one inspection. Then, sub
sequently, we can make the same comparison during a second inspec
tion, and thereby have a basis for concluding whether the firm has 
improved or become worse.

In addition to the benefits that we see for FDA, we also see 
benefits both to industry and to you as State and local officials. The 
regulations will provide for industry minimum standards to be met. 
These will serve much the same purpose as performance standards 
serve in the employee relations field. They will provide industry with 
knowledge of the yardstick by which it is being judged as well as a 
basis for appraising its own performance.

For you, as state and local enforcement officials, it will provide, 
for the first time, a clear picture of the standards being applied by 
FDA in the insanitation area. This will enable, among other things, 
more effective joint planning and working relationships between us. 
It will provide a basis for understanding what does or does not con
stitute violative conduct in this field. W e think all of these things are 
major pluses.

As most of you know, there has, for some time, been extensive 
interest in a rating or scoring system by which some numerical measure 
of the extent of compliance or noncompliance with CGMP regulations 
can be established. Such a system, to be meaningful, would, of course, 
have to be weighed so that minor items would be properly distin
guished from serious faults. At the present time, we in FDA do not 
contemplate the development and issuance of scoring systems related 
to CGMP regulations. W e have, however, been looking into the pos
sibility of some approach of this kind to in-house measures of program 
effectiveness.

Progress to Date
Last, but perhaps not least, I think you may be interested in 

what progress has been made in FDA so far. W e are currently dis
patching to all 17 field districts, in draft form, the umbrella part of the 
regulations. After we have obtained criticism, comment, and evalua
tion from our field districts and have made indicated changes, we will 
publish them as proposed regulations.

W e anticipate that there will be extensive subsequent input from 
industry and that amendments will be necessary. The Supreme Court 
decision in the drug and color additive cases mentioned above has, of
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course, provided an additional mec 'nism which can lead to delay in 
the promulgation of regulations of :s type. Frankly, I would not 
care to try  to forecast when regulatic m ight ultimately be expected 
to become effective, but at least we ar n the road. W hen the regu
lations are published as proposals you will all have full opportunity 
to comment, and I would like to strongly urge that each and every 
one of you give these regulations thorough consideration and give 
FDA the benefit of your comments, whether they be negative or positive.

In addition to the umbrella, we have already issued inspectional 
guidelines in several food programs to our field district inspectors. 
These include such areas as smoked fish, salmonella in non-fat dry 
milk. etc. W hile we do not feel that these inspectional guidelines are 
as yet sufficiently polished to be published as proposed appendix regu
lations, we are currently gaining experience with them through their 
application by our inspection staff, and we hope through this expe
rience and further study to soon be able to publish several of these 
modified inspectional guidelines as proposed appendices of the type 
I mentioned in outlining the general scheme. Our office of Legisla
tive and Governmental Services is working with the Association to 
make these inspectional guidelines available to all of you through 
some as yet undecided manual system.

W hile it is not the primary purpose, the development of GMP’s 
constitutes one more step on the part of FDA in the direction of work
ing more broadly and more closely with all concerned in an effort to 
bring about improved total consumer protection in the many areas 
for which it presently has responsibility. As Paul Pum pian1 has al
ready made plain, we not only welcome but urge your increased 
partnership in this public service endeavor. [The End]

PER SO N N EL C H A N G E S  IN THE FDA

J e a n  P a u l  S m i th ,  f o r m e r ly  th e  c h ie f  o f  t h e  S p e c ia l  S tu d i e s  B r a n c h  
o f  th e  D iv is io n  o f  D r u g  S tu d i e s  a n d  S t a t i s t i c s  in  t h e  B u r e a u  o f  D r u g  
A b u s e  C o n t r o l ,  h a s  b e e n  a p p o i n t e d  D i r e c t o r  o f  t h e  D iv is io n .

A . H a r r i s  K e n y o n ,  th e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n ’s f ie ld  
l i a i s o n  o ffice r f o r  t h e  p a s t  y e a r ,  h a s  b e e n  a p p o i n t e d  A s s i s t a n t  C o m m is 
s io n e r  f o r  F i e ld  C o o r d in a t io n .  I n  t h i s  n e w ly  c r e a te d  p o s t ,  M r .  K e n y o n  
w il l  b e  c o o r d in a to r  o f  th e  a c t i v i t i e s  o f  t h e  F D A ’s R e g io n a l  A s s i s t a n t  
C o m m is s io n e r s  a s  w e l l  a s  D i s t r i c t  O ff ice  p ro g ra m s .

1 D i r e c t o r ,  O ff ice  o f  L e g i s l a t iv e  a n d  G o v e r n m e n ta l  S e r v ic e s ,  F D A .
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Does the Term 
"Special Dietary Use”

Apply to All Baby Foods?
By FRANKLIN M . D EPEW

Mr. Depew Is President of the Food and Drug Law Institute, Inc.

T h e  a r t i c l e  b y  d o c t o r s  F r e d e r i c k  j . s t a r e  a n d
CH A RLES A. JA N EW A Y  (New England Journal of Medicine, 

Vol. 277, No. 10, September 7, 1967, p. 532) gives the sound practical 
views of nutritionists as to the reasons why strained and chopped baby 
foods should not be considered special dietary foods per se. It points 
out that these convenience foods for baby feeding offer no special 
nutrients or proportions of dietary essentials to fill any need peculiar 
to infants. Such foods are common to the diet of persons of all ages, 
but when strained or chopped they are prepared in such a way that 
they are in a form which the baby will readily eat. The supplier has 
only saved the mother the time and trouble of buying the fruit or 
vegetable and then straining or chopping it for her child.

Is the position taken by these eminent physicians legally sound? 
The language of the law and regulations supports the view that it is 
and that the mere fact that a food is a baby food does not make it a 
food for special dietary use.

Regulations Adopted by the FDA
The interpretation accorded the phrase “special dietary uses’’ by 

regulations adopted in 1941 by the Food and D rug Administration 
(FD A ), the agency selected by Congress to enforce the Federal Food, 
D rug and Cosmetic Act, is found at 21 C. F. R. Par. 1.11, and reads 
as follow s:

T h e  t e r m  “ s p e c ia l  d i e t a r y  u s e s ,”  a s  a p p l ie d  to  fo o d  f o r  m a n ,  m e a n s  p a r t ic u la r  
( a s  d i s t in g u i s h e d  f r o m  g e n e r a l )  u s e s  o f  fo o d , a s  f o l l o w s :

(1 )  U s e s  f o r  s u p p l y i n g  p a r t i c u l a r  d i e t a r y  n e e d s  w h ic h  e x i s t  b y  r e a s o n  o f  a  
p h y s i c a l ,  p h y s io lo g ic a l ,  p a th o lo g i c a l  o r  o t h e r  c o n d i t io n ,  i n c lu d in g  b u t  n o t  l im i te d  
t o  th e  c o n d i t io n s  o f  d is e a s e ,  c o n v a le s c e n c e ,  p r e g n a n c y ,  la c ta t io n , a l le rg ic  h y p e r 
s e n s i t iv i ty  to  fo o d , u n d e r w e ig h t ,  a n d  o v e r w e ig h t .
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(2 )  U s e s  f o r  s u p p l y i n g  p a r t i c u l a r  d i e t a r y  n e e d s  w h ic h  e x i s t  b y  r e a s o n  o f 
a g e .  i n c lu d in g  b u t  n o t  l im i te d  t o  t h e  a g e s  o f  i n f a n c y  a n d  c h i ld h o o d .

(3 )  U s e s  f o r  s u p p l e m e n t in g  o r  f o r t i f y in g  t h e  o r d i n a r y  o r  u s u a l  d ie t  w i th  
a n y  v ita m in , m in e ra l ,  o r  o th e r  d i e t a r y  p r o p e r t y .  A n y  s u c h  p a r t i c u l a r  u s e  o f  a  
f o o d  is  a  s p e c ia l  d i e t a r y  u s e ,  r e g a r d l e s s  o f  w h e th e r  s u c h  fo o d  a l s o  p u r p o r t s  to  
b e  o r  is  r e p r e s e n t e d  f o r  g e n e r a l  u s e .

This regulation is an interpretative ruling which merely states 
the meaning accorded the phrase by the FDA, and was not issued 
pursuant to hearings, evidence and detailed findings of fact. The 
regulations prescribing the information required to appear on the 
labels of foods for special dietary uses appears at 21 C. F. R. 125.1, et 
seq. These regulations were adopted after notice and hearings. The 
propriety of issuing the general regulation, contained in Par. 1.11, in 
this way was upheld in U. S. v. 353 Cases * * * Mountain Valley Mineral 
Water, 247 F. 2d 473 (C. A. 8, 1957), Kleinfeld-Dunn (1953-57 at 750).

In 1962, FDA published a proposed new set of regulations for 
special dietary foods, 27 Fed. Reg. 5815 (June 20, 1962). The proposal 
eliminated Section 1.11, but the definition of the term “special dietary 
uses” was set forth in Section 125.1 (b) (1) (2) and (3). The wording 
was identical with that in Section 1.11 (a) (1) (2) and (3) except that 
the word “th a t” was substituted for “which” in subparagraphs (1) and 
(2) so that they read “needs that exist” instead of “needs which 
exist.” This change did not in any way alter the meaning of the over
all language. Thereafter, in 1966, FD A  published a further revision 
based on comments and other pertinent information. 31 Fed. Reg. 
8521 (June 18, 1966). The term  “special dietary use” (not “uses”) is 
defined in Section 125.1 (a) of this proposal as follows:

( a )  T h e  t e r m  “ s p e c ia l  d i e t a r y  u s e ”  a s  a p p l ie d  t o  fo o d  u s e d  b y  m a n  m e a n s  
a  p a r t i c u l a r  u s e  f o r  w h ic h  a n  a r t i c l e  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d ,  in c lu d in g  
b u t  n o t  l im i te d  t o  t h e  f o l l o w in g  u s e s :

(1 )  S u p p ly in g  a  s p e c ia l  d i e t a r y  n e e d  t h a t  e x i s t s  b y  r e a s o n  o f  a  p h y s ic a l ,  
p h y s io lo g ic a l ,  o r  o t h e r  c o n d i t io n ,  in c l u d in g  b u t  n o t  l im i te d  t o  th e  c o n d i t io n s  o f  
c o n v a le s c e n c e ,  p r e g n a n c y ,  l a c t a t i o n ,  a l l e r g i c  h y p e r s e n s i t i v i t y  to  fo o d , u n d e r 
w e i g h t ,  o v e r w e i g h t ,  d ia b e t e s  m e l l i t u s ,  o r  t h e  n e e d  to  c o n t r o l  th e  in ta k e  o f  
s o d iu m . E x c e p t  a s  o th e r w i s e  p r o v id e d  b y  S e c . 5 .5 o f  t h i s  c h a p t e r ,  th e  u s e  o f  
a n  a r t i f ic ia l  s w e e t e n e r  in  a  fo o d  s h a l l  b e  c o n s id e r e d  t o  b e  a  u s e  f o r  r e d u c i n g  o r  
m a i n t a in in g  b o d y  w e i g h t  o r  f o r  u s e  in  th e  d ie t s  o f  d ia b e t ic s .

(2 )  S u p p ly in g  a  s p e c ia l  d i e t a r y  n e e d  f o r  in f a n t s  o r  c h i ld r e n .
(3 )  S u p p ly in g  a  v i t a m in ,  m in e r a l ,  o r  o t h e r  d i e t a r y  p r o p e r t y  to  s u p p l e m e n t  

a  d ie t .
(4 )  S u p p ly in g  a  s p e c ia l  d i e t a r y  n e e d  b y  r e a s o n  o f  b e in g  a  fo o d  f o r  u s e  a s  

t h e  s o le  i t e m  o f  th e  d ie t .
The dietary regulations obviously are not intended to cover all 

foods. The language of the present regulations, 21 C. F. R. 1.11, recog
nizes this and states that a special dietary use means a particular use 
as distinguished from a general use of a food. Such a use, so far as
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infant food is concerned, may occur only when the food supplies a 
particular need that exists by reason of infancy. The language of the 
latest proposed regulations (31 Fed. Reg. 8521) also recognizes this. 
I t  says with relation to baby food that it must be food used to supply 
“a special dietary need for infants or children” to become subject 
to the regulations.

This point of view is also supported by the fact that since the 
Special D ietary Regulations were adopted in 1941, industry has con
sidered and treated such strained and chopped foods as general pur
pose foods in a form suitable for use by infants, without any objection 
from FDA. This administrative construction of the regulations sup
ports the view that this was the concept underlying the law. Finally, 
the FDA has specifically ruled on this point in an interpretation which 
appeared in 31 Fed. Reg. 129 on July 6, 1966, as follows:

( g )  W i t h  r e s p e c t  to  S e c . 1 2 5 .4 (b )  o f  t h e  o r d e r  o f  J u n e  18, 1966  (3 1  F .  R . 
8 5 2 1 ) , th e  t e r m  “ s u c h  f o o d ” r e l a t e s  t o  S e c . 1 2 5 .4 (a ) .  I t  d o e s  n o t  a p p ly  t o  a  fo o d  
w h ic h  is  m e r e ly  p r e p a r e d  in  a  f o r m  s u i t a b le  f o r  u s e  b y  in f a n t s ,  s u c h  a s  p u r e e d  
s p in a c h ,  w h e r e  th e  p r o d u c t  d o e s  n o t  o th e r w i s e  p u r p o r t  t o  b e  a n d  is  n o t  r e p 
r e s e n t e d  f o r  s p e c ia l  d i e t a r y  u s e  f o r  in f a n t s .

The regulations prescribing the information required to appear 
on the labels of food for special dietary uses also recognize there may 
be general purpose baby foods, for they provide in Sec. 125.5 that “If a 
food which purports to be or is represented for special dietary use is a 
food for infants, the label shall bear * * The findings of fact on 
which Section 125.5 are based were published in 6 Fed. Reg. 5921 (No
vember 22, 1941). The findings in respect to infant food are findings 
72 through 86; they read as follows :

72. T h e  v a lu e  o f  a  f o o d  f o r  s p e c ia l  d i e t a r y  u s e  m a y  d e p e n d  o n  i t s  s u i t a b i l i ty  
a s  a  fo o d  f o r  in f a n t s .

73. T h e  d ie t  o f  i n f a n t s  is  m o r e  r e s t r i c t e d  t h a n  t h a t  o f  n o r m a l  p e r s o n s  o f  
o t h e r  a g e  g r o u p s  a n d  t h e  s u i t a b i l i t y  o f  a  fo o d  f o r  i n f a n t  u s e  d e p e n d s  o n  i t s  
i n g r e d i e n t s  o r  c h a r a c te r .

74. I n f o r m a t i o n  n e c e s s a r y  f u l l y  t o  in f o r m  th e  p u r c h a s e r  o f  th e  v a lu e  o f  a  
fo o d  f o r  s u c h  u s e  in c lu d e s  th e  c o m m o n  o r  u s u a l  n a m e  o f  e a c h  in g r e d i e n t  th e re o f .

75. I n f a n t s  a r e  m o r e  s u s c e p t i b l e  to  a l l e r g ie s  r e s u l t i n g  f r o m  p l a n t  o r  a n im a l  
s u b s t a n c e s  t h a n  p e r s o n s  o f  o t h e r  a g e  g r o u p s .

76. I n f o r m a t i o n  c o n c e r n in g  t h e  s o u r c e  o f  a  fo o d  o f  p l a n t  o r  a n im a l  o r ig in  
f o r  u s e  b y  i n f a n t s  is  n e c e s s a r y  p r o p e r ly  t o  e v a lu a te  i t s  s u i t a b i l i t y  f o r  u s e  b y  
p a r t i c u l a r  in f a n t s .

77. T h e  v a lu e  o f  a n  i n f a n t  fo o d  m a y  d e p e n d  o n  i t s  s im u la t io n  o f, o r  s u i t 
a b i l i ty  a s  a  c o m p le t e  o r  p a r t i a l  s u b s t i t u t e  f o r ,  h u m a n  m ilk .

78. N o r m a l  h u m a n  m i lk  c o n ta i n s  a d e q u a t e  q u a n t i t i e s  o f  a l l  f a c t o r s  e s s e n t i a l  
to  h u m a n  n u t r i t i o n ,  e x c e p t  t h a t  i t s  c o n t e n t  o f  v i t a m in  C , v i ta m in  D , a n d  i r o n  
is  in s u f f ic ie n t  in  m a n y  c a s e s  t o  p r e v e n t  s c u r v y ,  r i c k e t s  a n d  n u t r i t i o n a l  a n e m ia ,  
r e s p e c t iv e ly .

79. T h e  v a lu e  o f  a  fo o d  a s  a  c o m p le t e  o r  p a r t i a l  s u b s t i t u t e  f o r  h u m a n  m i lk  in  
i n f a n t  f e e d in g  d e p e n d s  o n  i t s  c o n t e n t  o f  s u c h  f a c t o r s  a s  m o is t u r e ,  p r o te i n ,  f a t ,
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c a r b o h y d r a t e s ,  c r u d e  f ib e r ,  c a lc iu m , p h o s p h o r o u s ,  i r o n ,  a n d  v i t a m in s  A , B*j C 
a n d  D , a n d  t h e  c a lo r i e s  s u p p l ie d  b y  s u c h  fo o d .

80. I n f o r m a t i o n  n e c e s s a r y  t o  e v a lu a te  a  fo o d  a s  a  c o m p le t e  o r  p a r t i a l  s u b 
s t i t u t e  f o r  h u m a n  m i lk  in  i n f a n t  f e e d in g  in c lu d e s  a  s t a t e m e n t  o f  th e  p e r  c e n t  
b y  w e i g h t  o f  m o is t u r e ,  p r o t e i n ,  f a t ,  a v a i la b l e  c a r b o h y d r a t e s ,  c r u d e  f ib e r , c a lc iu m , 
p h o s p h o r o u s ,  a n d  i r o n ,  a  s t a t e m e n t  o f  th e  n u m b e r  o f  a v a i la b l e  c a lo r i e s ,  a n d  a  
s t a t e m e n t  o f  t h e  n u m b e r  o f  u n i t s  o f  v i t a m in  A , v i t a m in  B 1, v i t a m in  C , a n d  
v i ta m in  D  s u p p l ie d  b y  t h e  fo o d .

81. T h e  m o s t  c o m m o n  d i e t a r y  d e f ic ie n c y  d is e a s e s  in  i n f a n t s  a r e  s c u r v y ,  
r i c k e t s ,  a n d  n u t r i t i o n a l  a n e m ia  c a u s e d  r e s p e c t iv e ly  b y  d e f ic ie n c ie s  o f  v i ta m in  C , 
v i t a m in  D , a n d  i r o n  in  h u m a n  m i lk  o r  in  p r e p a r a t i o n s  u s e d  a s  s u b s t i t u t e s  f o r  
h u m a n  m ilk ,  i n c lu d in g  a m o n g  o th e r s ,  c o w ’s m ilk  a n d  e v a p o r a t e d  m i lk  in  w h ic h  
th e  q u a n t i t i e s  o f  s u c h  s u b s t a n c e s  h a v e  n o t  b e e n  in c r e a s e d .

8 2 . M a n y  p e r s o n s  a r e  u n a w a r e  o f  t h e  d e f ic ie n c ie s  in  t h e s e  r e s p e c t s  o f  
s u c h  s u b s t i t u t e s .

83. S u c h  s u b s t i t u t e s  a r e  c u s to m a r i l y  d i lu te d  a n d  m ix e d  w i th  a  s o lu b le  c a r b o 
h y d r a t e  f o r  i n f a n t  f e e d in g . I n  th e  p r o p o r t i o n s  u s u a l ly  r e c o m m e n d e d  b y  p e d ia 
t r i c i a n s  e a c h  100 c a lo r i e s  o f  t h e  s u b s t i t u t e  m u s t  c o n ta in  30  U .S .P .  u n i t s  o f  
v i t a m in  C , 50 U .S .P .  u n i t s  o f  v i t a m in  D , a n d  0 .75  m i l l ig r a m  o f  i r o n  to  s u p p ly  
th e  m in im u m  d a i ly  r e q u i r e m e n t s  o f  i n f a n t s  f o r  s u c h  s u b s t a n c e s .

84. W h e r e  a  f o o d  f o r  u s e  a s  a  c o m p le t e  o r  p a r t i a l  s u b s t i t u t e  f o r  h u m a n  
m i lk  in  i n f a n t  f e e d in g  c o n ta i n s  le s s  t h a n  s u c h  q u a n t i t i e s  o f  v i t a m in  C , v i t a m in  D , 
o r  i r o n ,  i n f o r m a t io n  n e c e s s a r y  f o r  t h e  p u r c h a s e r  t o  d e te r m in e  t h e  v a lu e  o f  th e  
fo o d  in c lu d e s  a  s t a t e m e n t  t h a t  s u c h  f a c t o r s  m u s t  b e  s u p p l e m e n te d  f r o m  o t h e r  
s o u r c e s .

85. T h e  v a lu e  o f  c o w ’s  m i lk  a n d  e v a p o r a t e d  m i lk  u s e d  a s  a  c o m p le t e  o r  
p a r t i a l  s u b s t i t u t e  f o r  h u m a n  m ilk  in  i n f a n t  f e e d in g  is  s u f f ic ie n t ly  w e l l  k n o w n  t h a t  
a s id e  f r o m  t h e i r  d e f i c i e n c y  in  v i t a m in  C , i r o n ,  a n d  v i t a m in  D  w h e n  t h e  a m o u n t  
o f  v i t a m in  D  h a s  n o t  b e e n  a d e q u a t e ly  in c r e a s e d ,  a  s t a t e m e n t  r e l a t i v e  t o  t h e i r  
c o n s t i t u e n t s  is  n o t  n e c e s s a r y  to  i n f o r m  th e  p u r c h a s e r  o f  t h e i r  v a lu e  f o r  s u c h  u s e .

86. 135 U .S .P .  u n i t s  o f  v i t a m in  D  p e r  q u a r t  o f  c o w ’s m ilk  a n d  7.5 U .S .P .  
u n i t s  p e r  a v o i r d u p o i s  o u n c e  o f  e v a p o r a t e d  m ilk ,  th e  e q u iv a le n t  o f  135 u n i t s  p e r  
q u a r t  o f  m ilk  w h e n  th e  e v a p o r a t e d  m ilk  is  r e c o n s t i t u t e d  b y  th e  a d d i t i o n  o f  w a t e r ,  
b e in g  u s u a l ly  su ff ic ien t, w h e n  fe d  in  c u s to m a r y  q u a n t i t i e s ,  f o r  th e  p r e v e n t i o n  o f  
c l in ic a l  r i c k e t s  in  n o r m a l  i n f a n t s  d u e  t o  i t s  g r e a t e r  e f f ic ie n c y  in  m ilk ,  a  s t a t e m e n t  
t h a t  v i t a m in  D  m u s t  b e  s u p p l ie d  f r o m  o t h e r  s o u r c e s  is  n o t  n e c e s s a r y  w h e n  t h e  
m i lk  o r  e v a p o r a t e d  m i lk  c o n ta i n s  s u c h  q u a n t i t y  o f  v i t a m in  D .

These findings of fact recognize that a food for babies may be a 
special dietary food and they make further findings as to special 
dietary needs of infants and the information needed to properly inform 
the purchaser with respect to such special foods. These are found to 
be substantially foods which may be substituted in whole or in part 
for human milk. The need for additional vitamin C, vitamin D and iron 
in the infant’s diet is emphasized. These regulations and findings 
clearly recognize that babies may ingest general purpose foods in addi
tion to those that supply these special dietary needs.
Legislative History of Federal Food, Drug and Cosmetic Act of 1938

An examination of the law on this point would not be complete 
w ithout a detailed review of the legislative history of the Federal 
Food, Drug and Cosmetic Act of 1938. The entire legislative history is
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carefully detailed in the book by Charles Wesley Dunn, Federal Food, Drug 
and Cosmetic Act (New York: G. E. Stechert & Co., 1938).

In 1933, a bill prepared in the U. S. Departm ent of Agriculture 
with the approval of the President was introduced in the Senate (June 
12, 1933) by Dr. Copeland and was given the identification number
S. 1944. It was then referred to the Senate Committee on Commerce 
for study. The bill contained no section dealing specifically with 
special dietary foods, but covered the labeling requirement of all 
foods in the following m anner: “The Secretary of Agriculture is 
authorized to prescribe such regulations as he may deem necessary 
for the efficient enforcement of the functions vested in him * * 
(Dunn, p. 49) This broad grant of power was deleted in the second 
draft of the bill as introduced in the 73rd Congress on January 4, 1934, as
S. 2000. This bill contained the following paragraph:

( g )  I f  i t  is  f o r  s p e c ia l  d i e t a r y  u s e s ,  s u c h  a s  b y  i n f a n t s  o r  in v a l i d s  o r  f o r  
o t h e r  s p e c ia l  n u t r i t i o n a l  r e q u i r e m e n t s ,  a n d  i t s  la b e l  f a i l s  to  b e a r ,  if  s o  r e q u i r e d  
b y  r e g u l a t i o n s  a s  p r o v id e d  b y  s e c t io n  22, s t a t e m e n t s  c o n c e r n in g  i t s  v i t a m in ,  
m in e r a l ,  a n d  o t h e r  d i e t a r y  p r o p e r t i e s  w h ic h  f u l ly  i n f o r m  th e  p u r c h a s e r  a s  to  i t s  
n u t r i t i o n a l  v a lu e .  ( D u n n ,  p. 5 6)

The Committee to which this bill was referred made certain 
revisions and reintroduced it in the Senate on February 19, 1934 as S. 
2800. Paragraph (g ), as quoted above, was not modified. (Dunn, p. 75) 

On January 3, 1935, a further revision of the bill was introduced in 
the Senate and identified as S. 5. Paragraph (g) was now identified 
as Section 403(j) and was slightly modified by use of the phrase “If 
it purports to be or is represented for special dietary uses . . .” instead 
of “If it is for special dietary use . . . .”

In the House of Representatives the bill was again modified and, 
under date of May 31, 1935, Section 403(j) was redrafted to read:

( j )  I f  i t  p u r p o r t s  to  b e  o r  is  r e p r e s e n t e d  f o r  s p e c ia l  d i e t a r y  u s e s ,  s u c h  a s  b y  
i n f a n t s  o r  in v a l i d s  o r  f o r  o t h e r  s p e c ia l  n u t r i t i o n a l  r e q u i r e m e n t s ,  a n d  i t s  la b e l  
f a i l s  to  b e a r ,  if  s o  r e q u i r e d  b y  s u c h  r e g u l a t i o n s  a s  m a y  b e  p r e s c r ib e d  b y  th e  
S e c r e t a r y  a s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  h e a l th ,  s t a t e m e n t s  c o n 
c e r n in g  i t s  v i t a m in ,  m in e r a l ,  a n d  o t h e r  d i e t a r y  p r o p e r t i e s  w h ic h  f u l ly  i n f o r m  th e  
p u r c h a s e r  a s  to  i ts  n u t r i t io n a l  v a lu e . ( D u n n , p. 5 35 )

Two years later, on January 6, 1937, the same bill, S. 5, was intro
duced to the 75th Congress with the following revised phraseology:
( j )  I f  i t  p u r p o r ts  to  b e  o r  is  re p r e s e n te d  f o r  sp e c ia l d ie ta r y  u se s , b y  in fa n ts  o r  

in v a l id s ,  o r  f o r  o t h e r  s p e c ia l  d i e t a r y  u s e s ,  u n l e s s  i t s  la b e l  b e a r s ,  if  s o  r e q u i r e d  
b y  r e g u l a t i o n s  p r e s c r ib e d  b y  t h e  S e c r e t a r y ,  s t a t e m e n t s  c o n c e r n in g  i t s  v i t a m in ,  
m in e r a l ,  a n d  o t h e r  d i e t a r y  p r o p e r t i e s  w h ic h  f u l ly  in f o r m  th e  p u r c h a s e r  a s  t o  i t s  
v a lu e  f o r  s u c h  u s e s .  ( D u n n ,  p p . 6 6 5 -6 6 6 )
The phraseology was further modified to read as shown below, and 
finally enacted into law :
( j )  I f  i t  p u r p o r t s  t o  b e  o r  is  r e p r e s e n t e d  f o r  s p e c ia l  d i e t a r y  u s e s ,  u n l e s s  i t s  la b e l  
b e a r s  s u c h  in f o r m a t io n  c o n c e r n in g  i t s  v i t a m in ,  m in e r a l ,  a n d  o t h e r  d i e t a r y  p r o p 
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e r t i e s  a s  th e  S e c r e t a r y  d e te r m in e s  to  b e , a n d  b y  r e g u l a t i o n s  p r e s c r i b e s  a s , n e c e s -  
s a ry  in  o rd e r  fu l ly  to  in f o r m  p u r c h a s e r s  a s  t o  i t s  v a lu e  f o r  s u c h  u s e s .  ( D u n n ,  
p p . 9 -1 0 )

In discussing S. 2800, Mr. Stevens, reporting for Dr. Copeland 
from the Committee on Commerce stated :

P a r a g r a p h  ( g )  d e a ls  w i th  a r t i c l e s  o f f e re d  f o r  s p e c ia l  d i e t a r y  u s e s ,  s u c h  a s  
i n f a n t  f o o d s ,  in v a l id  fo o d s ,  s l e n d e r i z in g  f o o d s ,  a n d  o t h e r  d ie t a r y  p r o d u c t s  in 
te n d e d  f o r  s p e c ia l  n u t r i t i o n a l  r e q u i r e m e n t s .  I t  a u th o r i z e s  t h e  e s t a b l i s h m e n t  o f  
r e g u l a t i o n s ,  s u b j e c t  t o  a p p r o v a l  o f  t h e  C o m m i t t e e  o n  P u b l i c  H e a l t h ,  p r o v id e d  b y  
S e c t io n  22, r e q u i r i n g  s t a t e m e n t s  c o n c e r n in g  v i t a m in ,  m in e r a l ,  o r  o t h e r  p r o p 
e r t i e s  n e e d e d  f o r  th e  i n t e l l i g e n t  u s e  o f  th e  fo o d  b y  t h e  c o n s u m e r .  T h e  s c ie n c e  
o f  n u t r i t i o n  is  r a p i d l y  e x t e n d in g  t h e  f ie ld  o f  i t s  u s e f u ln e s s .  I n  o r d e r  t o  k e e p  
a b r e a s t  o f  th e s e  d e v e lo p m e n ts  i t  is  n e c e s s a r y  t h a t  r e g u l a t i o n - m a k in g  p o w e r  b e  
g iv e n  h e r e .  I t  is  p a r t i c u l a r l y  e s s e n t i a l  in  t h e  f ie ld  o f  b a b y  fo o d s . ( D u n n ,  p .  121)

A subsequent report from Dr. Copeland on S. 5, dated March 13, 
1935, was identical in phraseology except that paragraph (g) was now 
paragraph (j). (Dunn, p. 248) A further report on S. 5, dated May 
13, 1935, contained a condensed and revised report with the following 
paragraph: “Paragraph (j) deals with articles offered for special 
dietary uses. It is particularly essential in the field of baby foods.” 
(Dunn, p. 480)

In another report from the House of Representatives dated May 
22, 1936, Mr. Chapman, representing the Committee on Interstate 
and Foreign Commerce, commented that the new proposed bill S. 5 
would state that “ Informative labeling of foods as to quality and 
composition is required for the information and guidance of con
sumers. Special emphasis is placed on the informative labeling for 
infant and invalid food.” (Dunn, p. 553)

In itemizing the specific import and meaning of Section 403(j), 
Dr. Copeland, from the Committee on Commerce, under date of Feb
ruary 15, 1937, reported that this section “7. Requires fully informative 
labeling of infant and invalid food.” (Dunn, p. 680)

Under date of April 14, 1938, the year in which the bill became 
law, Mr. Lea of the House of Representatives, reporting for the Com
mittee on Interstate and Foreign Commerce, stated that the principal 
respect in which the proposed new measure differed from the current 
law of 1906 in regard to Section 403(j ) was the requirement tha t:

I n f o r m a t i v e  l a b e l i n g  o f  f o o d s  a s  t o  q u a l i t y  a n d  c o m p o s i t i o n  is  r e q u i r e d  f o r  
t h e  in f o r m a t io n  a n d  g u id a n c e  o f  c o n s u m e r s .  E m p h a s i s  is  p la c e d  o n  th e  in f o r m a 
t iv e  l a b e l i n g  o f  s p e c ia l  d i e t a r y  f o o d s ,  s u c h  a s  t h a t  f o r  in f a n t s  a n d  in v a l id s .  (D u n n , 
p . 8 1 6 )

Dr. Copeland, in introducing S. 2800, submitted the following 
statem ent in this regard to this particular section : “ In the case of 
dietary foods, it demands properly informative labeling.” (Dunn, p. 89)
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In further discussion of S. 2800 on the floor of the Senate, and in 
extended remarks that were made a part of the Congressional Record, 
Dr. Copeland commented :

F u l l  a n d  c o m p le t e  i n f o r m a t io n  to  t h e  c o n s u m e r  c o n c e r n in g  t h e  c o m p o s i t i o n  
o f  a  f o o d  is  a  p r im e  n e c e s s i t y  w h e r e  th e  fo o d  is  o f f e re d  f o r  s p e c ia l  d i e t a r y  p u r 
p o s e s .  B e c a u s e  o f  th e  i n c r e a s in g  r e c o g n i t io n  o f  t h e  im p o r ta n c e  o f  t h e  d a i ly  
d ie t  in  m a i n t a in in g  h e a l t h  t h e r e  a r e  b e in g  o f f e re d  t o  th e  c o n s u m e r  a n  in c r e a s in g  
n u m b e r  o f p re p a r a t io n s  a l le g e d  to  c o n ta in  th is  o r  t h a t  v i t a m in ,  o r  m in e r a l  s a l t ,  
o r  m y s t e r i o u s  c o m b in a t i o n s  o f  th e s e ,  w i th  s p e c ia l  p r o te i n s ,  c a r b o h y d r a t e s ,  a n d  
th e  lik e . E v e r y  f ie ld  o f  n u t r i t i o n a l  s c ie n c e ,  in  w h ic h  a  v a s t  a m o u n t  o f  r e s e a r c h  
w o r k  is  b e in g  d o n e , h a s  b e e n  o r  w il l  b e  e x p lo i te d  b y  p r e p a r a t i o n s  o f  t h i s  c h a r a c 
t e r .  I t  is  e s s e n t i a l  to  t h e  w e l l - b e in g  o f  th e  p u b l i c  t h a t  p r o v i s io n s  b e  m a d e  t o  
k e e p  a b r e a s t  o f  th e s e  d e v e lo p m e n ts  a n d  t o  r e q u i r e  i n f o r m a t iv e  l a b e l i n g  to  
a c c o r d  w i th  t h e  f a c t s  a s  t h e y  a r e  u n c o v e r e d  f r o m  t im e  t o  t im e .  F o r  t h i s  r e a s o n  
S . 2 80 0  d e le g a te s  t h e  p o w e r  to  th e  e n f o r c in g  a g e n c y  t o  e s t a b l i s h  r e g u l a t i o n s  r e 
q u i r i n g  fu l ly  i n f o r m a t iv e  la b e l i n g  o n  th e s e  s p e c ia l  d i e t a r y  p r e p a r a t i o n s .  N o  p r o v i 
s io n  o f  t h i s  k in d  o c c u r s  in  th e  p r e s e n t  la w . ( D u n n ,  p . 161 )

In the House debate, Mr. Lea commented specifically on the 
meaning of Section 403(j) in the following language:

I n f o r m a t i v e  l a b e l i n g  o f  fo o d s  a s  to  q u a l i t y  a n d  c o m p o s i t i o n  is  r e q u i r e d  f o r  
th e  i n f o r m a t io n  a n d  g u id a n c e  o f  c o n s u m e r s .  E m p h a s i s  is  p la c e d  o n  t h e  i n f o r m a 
t i v e  la b e l i n g  o f  s p e c ia l  d i e t a r y  fo o d s ,  s u c h  a s  t h a t  f o r  in f a n t s  a n d  in v a l id s .  ( D u n n ,  
p .  8 48 )

Conclusion
W hile the Congressional Record gives a definite impression that 

those supporting the bill were clearly concerned with securing proper 
labeling for baby foods which supplied special needs of infants, such 
as foods simulating human milk or supplying added vitamins or 
minerals, it further is quite clear that they, too, recognized that not 
all baby foods were of a special dietary nature. The language “such 
as by infants”, which could possibly be interpreted as intending that 
all baby foods were foods for special dietary uses, was eliminated in 
the language of Section 403(j ) as finally enacted into law. This Sec
tion, as enacted recognizes that most all persons, regardless of age 
or physical or physiological conditions, can consume general purpose 
foods as well as special dietary foods.

As Section 403(j) only authorizes regulations requiring label 
information with respect to special dietary foods, it is clear that the 
present and proposed regulations are correct in recognizing that there 
are general purpose foods for infants. The power granted by this 
Section does not convey authority to adopt regulations making gen
eral purpose baby foods into special dietary foods. Regulations must 
have a basis in the statute and be within the authority granted the 
adm inistrative agency. Review Comm. Venue V II , etc. v. Willey, 275 F. 
2d 264, 272 (CA 8, 1960). [The End]
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